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For a better way to take care of your nest egg 


talk to the people at Chase Manhattan 


Investment cares need not intrude 
when the moment calls for fullest 
concentration. 

Nor will they ever if portfolio chores 
are placed in the competent hands of 
the people at Chase Manhattan. Eagle- 
eyed and rock-steady Trust Department 
personnel stand ready to free you of 
keeping tabs on monotonous details like 
call dates, coupons and record-keeping. 


Experienced Personal Trust people 
will take over as Custodian of your se- 
curities, plot an investment program for 
you, plan your estate with you and your 
lawyer and serve as your Executor and 
‘Trustee. 

For detailed information about the 
nest egg service that most interests you 
phone LL 2-2222 or write to: Personai 
Trust Division, The Chase Manhattan 


Bank, 1 Chase Manhattan Plaza, New 
York 15, New York. 
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There’s a new name 
in banking 


MANUFACTURERS HANOVER 
TRUST COMPANY 


Manufacturers Trust Company and The Hanover Bank have merged. 


The people, experience and resources of both have been brought together 


into New York’s newest bank— Manufacturers Hanover Trust Company. 


Stronger and better balanced than either predecessor, 
Manufacturers Hanover Trust — the nation’s fourth largest bank — 
offers greatly expanded services to its more than 3,700 
correspondent banks across the country. 
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R. E. MeNeill, Jr. | Gabriel Hauge / Charles J. Stewart 


PRESIDENT VICE CHAIRMAN OF THE BOARD CHAIRMAN OF THE BOARD 


Mig Libs 


Horace C. Flanigan 


CHAIRMAN, EXECUTIVE COMMITTEE CHAIRMAN, FINANCE COMMITTEE 


Downtown Headquarters: 44 Wall Street, New York 15, N. Y. 


Uptown Headquarters: 350 Park Avenue, New York 22, N.Y. 


733 Banking Offices in Greater New York 


Member Federal Deposit Insurance Corporation 
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Their know-how in consumer credit can 
help your bank. Based on long years of experience in 


all phases of installment lending, the counsel of these Harris 


specialists is yours for the asking. This is one way we help 


our correspondents. How can we help you? 


Trust and 
Savings 
Organized as N. W. Harris & Co. 1882—Incorporated 1907— Member Federal Reserve System... Federal Deposit Insurance Corporation 


111 WEST MONROE STREET—CHICAGO 90 
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...A highlight of the pro- 
gram of the American Bar Association’s 
Section of Real Property, Probate and Trust 
Law was the reception and dinner held on 
August 8 at the Climatron, in the Missouri 
Botanical Garden in St. Louis. The immense 
dome greenhouse of aluminum and trans- 
parent plastic, only one of its kind in the 
world, was so named because of the un- 
usual degree to which climates may be set 
up and controlled within one vast unparti- 
tioned room. It was completed in 1960 at 
a cost of $700,000. The St. Louis garden 
was established in 1858 by the late Henry 
Shaw, under whose will the 70-acre garden, 
formerly his country estate, is held by 
trustees and operated for the public benefit. 
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Program for Mid-Continent 
Trust Conference 


The 30th Mid-Continent Trust Con- 
ference of the American Bankers Asso- 
ciation will be held in Dallas, Texas, 
November 9-10 at the Baker Hotel. The 
Dallas Clearing House Association will 
be host. 

On Thursday, November 9, the wel- 
coming speech of Robert H. Stewart, 
III, president of Dallas Clearing House 
Association and of First National Bank, 
Dallas, will be followed by three ad- 
dresses: “A Reading of the Trust Baro- 
meter” by Thomas H. Beacom, newly 
elected president of the A.B.A. Trust 
Division and senior vice president, First 
National Bank, Chicago; “Oil and Gas 
Conservation as a Matter of General 
Economic Interest” by The Honorable 
William J. Murray, Jr., chairman, Rail- 
road Commission of Texas. Austin; 
“The Economic Outlook” by Eugene C. 
Zorn, Jr., vice president and economist, 
Republic National Bank, Dallas. 

The afternoon session will include: 
“What the Trust Officer Should Expect 
from the Trust Examiner” by William 
Matthews, special assistant, board of 
directors, and chairman, subcommittee 
for trust departments, Federal Deposit 
Insurance Corporation, Washington, 
D. C.; “The Relationship with Benefici- 
aries” by Joseph H. Wolfe, vice presi- 
dent and trust officer, New England 
Merchants National Bank, Boston; and 
“Investing Trust Funds Today” by Rag- 
nar D. Naess, Naess & Thomas, Invest- 
ment Counsel, New York. 

The Friday morning topics will be: 
“What's New in the Corporate Trust 
Field?” by Ray F. Myers, vice president, 
Continental Illinois National Bank & 
Trust Co., Chicago; “The Need of a 
Close Working Relationship between the 
Commercial Department and the Trust 
Department” by C. E. Treman, Jr., 
president, Tompkins County Trust Co., 
Ithaca, N. Y.; “The Problems of Choice 
— Charitable Corporation vs. Charitable 
Trusts” by Dr. J. W. Riehm, dean, 
School of Law, Southern Methodist 
University, Dallas. 

At the final Friday afternoon session 
delegates will hear: “Estate Planning 
Today” by René A. Wormser, attorney, 
Wormser, Koch, Kiely & Alessandroni, 
New York; “The Managing Agency” by 
Charles M. Bliss executive vice president, 
Bank of New York; and “The Life Un- 
derwriter and the Trust Officer” by 
Charles F. Gaines, C.L.U., director, In- 
stitute of Insurance Marketing, South- 
ern Methodist University, Dallas. 
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Assets in Personal Trust 
Accounts Top $62-Billion 
in 1960 


The worth of assets in personal trust 
accounts in banks of the United States 
advanced to more than $62-billion in 
1960, compared with $57-billion in 1959, 
according to a third survey conducted 
by the Trust Division of The American 
Bankers Association. Of this amount, 
banks and trust companies have sole in- 
vestment responsibility for $26.4-billion, 
and shared or had no investment respon- 
sibility for $36-billion. 


State and municipal securities in per- 


sonal trust accounts increased over 1959, 
while percentages of all other investment 
categories decreased or remained rela- 
tively the same. Common stocks and par- 
ticipations in common trust funds, which 
had increased in 1959 over 1958, both 
showed a percentage decrease in 1960. 

One hundred and twenty-eight trust 
institutions participated in the survey 
and gave information for 4,721 personal 
trust accounts. The data were obtained 
through modern probability sampling 
techniques by Alfred Politz, Research, 
Inc., New York City. 

Each participating trust institution re- 
ported current values of living trusts, 





Th KANAWHA VALLEY BANK 


CAPITAL $1,500,000.00 


SURPLUS $2,500,000.00 
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CHARLESTON 26, WEST VIRGINIA 


MEMO TO LAWYERS: — We have been building 


with the Magic Valley for 94 years... 


offering complete trust services for 


corporations and 


individuals. 
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testamentary trusts, guardian accounts 
and funds of incompetents. Excluded 
were estates, personal agencies, Custody 
and safekeeping accounts, investment 
advisory and management accounts, pen. 
sion and profit-sharing trusts, corporate 
trusts and agencies, unfunded insuranee 
trusts, and the insurance portion of 
funded insurance trusts. 

Of the $62,344-million held in per: 
sonal trust accounts, the largest portion, 
$40,480-million or 64.9 per cent was jp. 
vested in common stocks; $9,098-million 
or 14.6 per cent in state and municipal 
securities; $2,794-million or 4.5 per cent 
in U. S. Government securities; $2,604. 
million or 4.2 per cent in corporate 
bonds and debentures; $2,531-million or 
4.1 per cent in participations in common 
trust funds; and the balance, 7.7 per 
cent, in preferred stock, mortgages, cash, 
and other assets. 

The 128 trust institutions reported 
that of the $26,364-million for which 
they had sole responsibility, $15,715. 
million or 59.6 per cent was invested in 
common stocks; $3,679-million or 14 
per cent in state and municipal securi- 
ties; $1,968-million or 7.5 per cent in 
participations in common trust funds; 
$1,401-million or 5.3 per cent in U. §, 
Government securities; $1,394-million 
or 5.3 per cent in corporate bonds and 
debentures. The balance, 8.3 per cent, 
was in preferred stock, mortgages, cash, 
and other assets. 

Where the trust institution had no in- 
vestment responsibility or shared it, 
common stocks accounted for $24,760- 
million or 68.8 per cent; state and muni- 

(Continued on page 964) 





ASSETS IN PERSONAL TRUST ACCOUNTS 
By TYPE oF ASSET 


(In millions of dollars, 1960 figures in 
roman type, 1959 in italics) 


Type of Asset $ % 
Common Stock $40,479.7 64.9 
37,191.38 65.1 

State and Municipal 9,098.4 146 
Securities __. : 7,786.5 13.6 
U.S. Gov’t Securities - 2,793.7 44 
2,552.1 45 

Corporate Bonds and 2,603.8 42 
Debentures - 2,588.8 45 
Participation in Com- 2,530.8 41 
mon Trust Funds __. 2,646.3 4.6 
All Other Assets 2,334.4 3.7 
1,923.1 34 

Preferred Stock __. 1,235.3 20 
1,274.2 28 

Mortgages _......-- 772.1 12 
738.1 148 

a 495.5 08 
474.9 08 
ToraL..—————s—s—:C«S 2,343.7 1000.0 


$57,175.3 100.0 
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THE CASE OF THE "FRACTURED WILL" — a 
mock will contest — was the highlight of 
the annual meeting of the American Bar 
Association's Section of Real Property, 
Probate and Trust Law in St. Louis. With 
a cast recruited from members of the Bar, 
ably assisted by a professional actress, 
the "play" presented in humorous as well 
as courtroom terms the issues raised in 
the not unfamiliar situation where the 
children of a first marriage oppose their 
father's will leaving the bulk of his 
estate to the: second wife.....Another 
feature of the program was "A Credo for 
Estate Lawyers" in which Joseph Trachtman 
suggested a pattern for minimizing the 
conflict between the Bar and the lay prac- 
titioners of estate planning.....Practical 
hints for drafting wills disposing of oil 
and gas interests of nonresidents of com- 
munity property states was offered by 
Marvin Collie....The proceedings of the 
Probate and Trust Law Divisions are pub- 
lished in this issue. 


PERSONAL TRUST ASSETS TOPPED $62 BILLICN 
in United States trust institutions in 
1960, according to the third survey by the 
Trust Division of The American Bankers As- 
Sociation, up from 1959's $57 billion. 

The banks had sole investment responsibil- 
ity for $26.4 billion and shared or had no 
responsibility for $36 billion. While com- 
mon Stocks declined an insignificant frac- 
tion, state and municipal securities rose 
Slightly in favor. The survey was based on 
4,721 accounts reported by 128 trust in- 
Stitutions and data compiled through sam- 











pling techniques of A. Politz Research, 
Inc. See p. 852 for report. 


TALK OF WITHHOLDING INCOME TAX FROM 
DIVIDENDS and interest has led at least 
one state to enact this year legislation 
to cover the matter of trustee's fees on 
the amount withheld. Following the lead 
of New York which adopted such legislation 
some years ago when the withholding pro- 
posal was first advanced, North Carolina 
passed a statute which provides that any 
amounts withheld shall be deemed to have 
been collected for purposes of computing 
commissions. This law, applicable to all 
fiduciary accounts, is broader than the 
New York measure which is limited to 
trusts....-eAnother noteworthy legislative 
development is Pennsylvania's adoption of 
the full prudent man rule for investment 
in corporate bonds and common and pre- 
ferred stocks, thereby abandoning the 
33-1/3% limitation heretofore in effect. 
(See p. 943 for other 1961 legislation. ) 


AN OPINION ON PENSION AND PROFIT SHARING 
PLANNING has been issued by the American 
Bar Association's Committee on Unauthor- 
ized Practice of the Law, which seeks to 
outline what services performed by lay 
agencies constituted prohibited practice 
and what activities are considered permis- 
Probate and Trust Law Divisions are pub- 
Sible. (See p. 981.) 


THE ACCUMULATIVE TRUST HAS JOINED THE 
ROSTER of fiduciary services for the mid- 
dle-mass market with introduction by two 
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Skyline of St. Louis, scene of 84th Annual Convention of American Bar Association. 


Photo courtesy Union Electrie Co 








Providence trust institutions — Industrial 
National Bank and Rhode Island Hospital 
Trust Co. — of the jointly developed but 
individually named "Budget Trust’ and ‘'In- 
Stallment Trust.' This co-operative plan 
was worked out in response to a request of 
the economics committee of the Rhode Is- 
land Medical Society to enable its mem- 
bers — and other professional or self-em- 
ployed people — to create a living trust 
with modest initial as well as periodic 
deposits — as little as $100 will start 
an account, with additions from $25 up a 
month. The latter may be made by deposit 
or by automatic transfer from one's check- 
ing or savings account, as suggested in 
our editorial in June '54 and recommended 
in a trust conference address (p. 182, 
Mar. '60 T&E)...Designed to help people of 
modest savings to put their money to work 
in common stocks of trustee grade and 
build their estates for retirement, educa- 
tional use or family security, the add-on 
feature should be most attractive to a 
widening audience. (So far no provision is 
made for concomitant life insurance to as- 
sure fulfillment, as was advocated in an 
article ‘Insurance + Trust Plan for Self- 
Employed Groups’ in the Sept. '59 issue.) 
Income of these trusts is automatically re- 
invested via a common trust fund invested 
essentially in growth stocks. Though re- 
vocable the trusts presuppose a Sound cash- 
Savings and insurance base and recognition 
of the fluctuations of equity securities. 
Fees are a modest 1% of deposits up to 
$10,000 total when the only charge is the 
annual 1% of principal value on the first 
$25,000 and %% thereafter...It remains to 
be seen whether the low limits of accumu- 
lation can be profitable, but electronic 
equipment, uniformity of basic trust 
clauses aS approved by individual attor- 
neys, and pooling of investments may well 
prove that such a wide public service can 
now be offered to a million and not just 
a millionaire. 


THE BIG BANKS GET BIGGER as mergers and 
acquisitions, as well as deposit growth, 
swell the assets to the present point 
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where all 300 largest have footings over 
$100 million each, more than two score 
over a billion. As the coming bank and 
trust conferences will stress, this size 
factor creates a number of personnel and 
operational difficulties, through which 
the leaders have worked their way to pro- | 
vide efficiency without over-loss of real 
personal and public relations. But akin tg 
the situation in our super-large indus- | 
tries, the strain is greatest at the top, 7 
where cool heads and warm hearts are most 
needed. Bigness, not in itself 'bad' and 
often the effective answer to our mass 
production — whether of goods, services or 
money, is being viewed more critically by — 
entrepreneurs as well as by government. 


MORGAN NEW YORK STATE CORP. WAS APPROVED 
by the Banking Board upon recommendation 
of New York State Superintendent of Banks 
Oren Root on September 29th, making it, 
when consummated, the fourth largest bank- 
ing organization nationally with combined 
assets of $6.2 billion and deposits of 
$5.2 billion on mid-year figures. As a 
holding company, it would be the nation's 
largest, outranking Western Bancorporation 
and Marine Midland Corp., the latter the 
principal competitor in New York statewide 
activities.....The Federal Reserve Board 
must also give its approval, as well as 
Stockholders of the seven participating 
banks. Three of the upstate banks are 
expected to surrender their national 
charters for conversion into state insti- 
tutions. 

















Letter to the Editor: 


I have read. with interest the announcement in the cur- 
rent (Sept.) Trusts AND Estates that you have merged 
with Matthew Bender & Company. I congratulate you and 
them on each of your new, associates. Matthew Bender pub- 
lications have long had an honored place in our library 
and even at this moment I have on my desk a book regarding 
trusts which was published by that company. 

I also want to congratulate you on your excellent editorial 
concerning Krushchev’s program for building communist. 

Albert Fendig, Es¢ 
Gowen, Conyers, Fendig & Dickey 
Brunswick, Ga. 


——— 
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The question of whether golf constitutes relaxation can be 
answered satisfactorily, we suspect, only by the individual 
golfer, or perhaps his psychiatrist. It has always seemed to 
us that sport, leisure, and even business itself, are most 
satisfactorily practiced by people whose personal affairs are 
in smooth working order. A Under “personal affairs,” one’s 
finances must be assigned a high priority. And in this field— 
the prudent management of capital—our Trust Company 


Is golf really relaxing? 





must be assigned top-flight ranking. It is the oldest and 
largest institution of its kind in the country; one whose ex- 
perience, facilities, and services are rarely to be matched 
elsewhere. Investment Advisory Service, for example, is 
made to order for busy executive-golfers and others. Our 
booklet “SUCCESSFUL INVESTING IN THE 1960's & 
70’s” tells the story quickly and easily. Why not write for 
your copy now? 


FIRST NATIONAL CITY BANK 


Trust Division, Uptown Headquarters, 399 Park Ave., New York, N.Y. 


AFFILIATE, FIRST NATIONAL CITY TRUST COMPANY @¢ 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 











THE CASE OF THE “FRACTURED WiLL” 


or 


Where There’s A Will, There May Be A Will Contest 


JuDGE THoMAS F. McDONALD: Good 
morning, ladies and gentlemen of the 
jury. Bailiff, what do we have on the 
docket this morning? 

BAILIFF: Your Honor, we have a will 
contest case here, and it is the case of the 
fractured will. 

JUDGE McDONALD: 
ready? 

Mr. JOHN H. LASHLy: Plaintiffs are 
ready, Your Honor. 

Mr. CHARLES C. ALLEN Sr.: Propon- 
ents are ready, Your Honor. 

JUDGE McDoNALD: You may proceed. 

Mr. ALLEN: Ladies and Gentlemen of 
the Jury: My name is Charles Allen, and 
this is a contest of a will of a man 
named Smith. I am the representative 
of the defendants or the proponents of 
that will. In other words, I am for the 
will. 


The plaintiffs who are attacking this 
will are Mr. Smith’s three sons who, while 
they received substantial bequests, desire 
to set aside the will, so as to get a 
greater sum of money than was allowed 
them. It is the function and privilege of 
counsel at the opening to tell the jury 
what the case is about, what briefly the 
evidence will show, in order that when 
you hear it from the witness stand it 
will have sequence and force to your 
mind, so you can follow it more easily. 


Mr. Smith was a very successful manu- 
facturer of electrical appliances. His 
first wife by whom he had these three 
sons died in 1951, and some three years 
later he married my client, Mrs. Laura 
Smith, whom you see seated at the table. 

She was a very fine wife to him, and 
he was devoted to her and she to him. 
He had never made a will. So he felt it 
was necessary to do so because a few 
years-previously he had sold his business 
for a very substantial sum of money, 
some $650,000, and he wanted to make 
appropriate disposition of his estate. 

The evidence will show that at the 
time of the sale he had given his three 
sons $50,000 each, but he had no will, 
and he wanted to leave the major por- 
tion of it to his wife, a very usual and 
commendable practice. 

His wife had been divorced from a 
prior husband some years before, and 
she had been represented by a lawyer 
named Cooper who will be a witness 


Are the parties 
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THOMAS F. McDONALD 
McDonald, Barnard, Wright & Timm 
St. Louis, Mo. 


RICHARD J. DODGE 
St. Louis Union Trust Co. 
St. Louis, Mo. 


JOHN H. LASHLY 
Lashly, Lashly & Miller 
St. Louis, Mo. 


CHARLES C, ALLEN, Sr. 
Lewis, Rice, Tucker, Allen & Chubb 
St. Louis, Mo. 


PROPONENT’S WITNESSES 


WILLIAM H. WEBSTER 
Armstrong, Teasdale, Roos, 
Kramer & Vaughn 
St. Louis, Mo. 


Doris BANTA PREE 
Carter, Bull & Baer 
St. Louis, Mo. 


J. STANLEY MULLIN 
Sheppard, Mullin, Richter & Hampton 
Los Angeles, Cal. 

MARTINE BARTLETT 
Stage, Screen & Television Actress 


NaT M. KAHN 
Chicago, Ill. 


CONTESTANTS’ WITNESSES 


WILLIAM P. CANTWELL 
Holland and Hart 
Denver, Colo. 


C. EDWARD DAHLIN 
Chicago, Il. 


DANIEL BARTLETT 
Bartlett, Muldoon, Stix & Bartlett 
St. Louis, Mo. 
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“Hizzoner, The Judge” 


Bailiff 


Attorney for 
Contestants-Plaintiffs 


Attorney for 
Proponent-Defendant 


James Cooper, scrivener 
and subscribing witness, 
Executor-Defendant 


Mary Delavan, nurse 
subscribing witness 


Dr. Wm. Barnes, physician 
who attended testator 


Laura Smith, widow of 
testator, Defendant 


Jack Christian, 
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Frederick Smith, son of Testator, 
one of Contestants-Plaintiffs 


Aardvark Jenssen, yardman 
for testator and wife 


Sigmund F. B. E. Pipken, 
psychiatrist 








here. She suggested to her husband that 
he was a very experienced lawyer in 
matters of estates, and so she suggested 
him to make this will. 

Her husband called him up and made 
and appointment, and the two of them 
went down to his’ office. And there he 
told Mr. Cooper what his property con- 
sisted of, what his family consisted of, 
and what he wanted to do. He said he 
wanted to leave his sons $5,000 each, and 
the balance to his wife. She made no 


— 


suggestions, although she was present, 
excepting she suggested Mr. Cooper be 
the executor. 

This was on May 14, 1960. On the next 
day Mrs. Smith called Mr. Cooper and 
said that her husband had suffered 8 
very severe heart attack and was in the 
hospital and was unable at that time t0 
make his will, but to go ahead, so it was 
prepared by Mr. Cooper, until such tim 
as his client might be better. ; 

A week later Mrs. Smith called him 
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and said her husband was considerably 
improved 2nd had asked her about the 
will, so Mr. Cooper went out to the hos- 
pital and went to his room. There he 
met the nurse in attendance, and Mr. 
Cooper asked his client if he wanted to 
read the will and he said, “No,” but he 
added, “Is everything in there that I 
told you?” Mr. Cooper said, “Yes, it is.” 
Mr. Smith then said, “Well, I am ready 
to sign it.” 

So the nurse propped him up in bed, 
and he signed the will. He then asked 
Mr. Cooper and the nurse to witness it, 
which they did. 

About a month and a half later, Mr. 
Smith left the hospital and went home 
where he lived until the first of January 
of this year when he unexpectedly died. 

The issues in this case are two. The 
plaintiff says in the first place that Mr. 
Smith did not have sense enough to 
make that will at the time he signed it. 
In other words, as the lawyers say, he 
didn’t have testamentary capacity which 
merely means sense enough to know what 
he was doing, and whom he wanted to 
leave his money to, and that he was 
making a will. They also claim that he 
was unduly influenced in making that 
will by his wife. 

Those are the two issues which you 
will have to consider in this matter. 
Thank you. 

JUDGE McDONALD: Does counsel for 
the contestants desire to address the 
jury? 

Mr. LASHLY: May it please the Court. 
Ladies and Gentlemen of the Jury: My 
name is John Lashly, and I represent 
the three sons of Mr. Smith. Mr. Allen 
has recited a good part of the facts that 
will be in evidence in this case. I will 
add just very briefly what I think the 
evidence will show to you. 

I believe that evidence will show, 
ladies and gentlemen, that when the 
testator married Mrs. Laura Smith, the 
attractive young lady here in the court- 
room, that from that moment on he had 
very little, if anything, to do with the 
rest of his family. I believe the evidence 
will show that my client, Frederick 
Smith, the eldest son of the father who 
owned this business, tried to be friends 
with his new mother, and he was unable 
to do so. 

The evidence will show that very sel- 
dom were these three boys permitted 
to see their father, that he lost interest 
in the business, that he became confused 
about the operation of the business, and 
that when his boys pleaded with him 
for them to be allowed to take over the 
operation of the business and thus spare 
their father, he wouldn’t pay any atten- 
tion to them. He allowed the business to 
operate itself, so far as he was con- 
cerned. 

I think the evidence will show you 
further that peculiarities developed in 
this gentleman’s personality, that he sat 
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in his office and drank coffee out of a 
coffee pot, right out of the pot. I think 
the evidence further will show you that 
following Mr. Smith’s second marriage 
his mentality declined, that several odd 
circumstances occurred in the course of 
his conduct, and that when he had his 
heart attack he was a very sick man. 

I believe the evidence will show you 
that when he signed this will, or I should 
say this paper that is claimed to have 
been a will, he was under the influence 
of medicaments and depressants, and 
had to be propped up in the bed in order 
to hold the pen to sign the paper. The 
evidence will show that his new wife’s 
lawyer drew the will and presented it 
to Mr. Smith for his signature without 
even reading it to him. 

In summation, ladies and gentlemen, 
the evidence will demonstrate to your 
satisfaction that this paper is not the 
last will and testament of Mr. Smith, 
and your verdict should be against the 
will. Thank you. Thank you, Your Honor. 

JUDGE McDONALD: Proponents will go 
forward with their evidence. 


Mr. ALLEN: James Cooper, will you 
come forward, please, sir? 

Mr. JAMES COOPER, called as a witness 
for the proponents, testified as follows: 


Direct Examination by Mr. Allen: 

Will you state your name, please? 
My name is James Cooper. 

And you are a lawyer? 

I am. 

Where do you practice? 

In the city of St. Louis. 

And how long have you been a 
ananilbate of the bar? 

A. For 12 years. 

Q. Now Mr. Cooper, did you know 
the testator, Mr. John Smith, in his 
lifetime? 

A. I did, sir. 

Q. When did you first meet him? 

A. I first met Mr. Smith on May 14, 
196¢@ in my office. 


© pore pre 


Q. Had he communicated with you be- 
fore toming? 
A. He had. 


Q. What did he say? 
A. He called me for an appointment 
to see about a will. 


Q. And he came down, did he? 
A. Yes, sw. 


Q. Just tell us what was said and 
done by him and by you at that time? 

A. Mr. Smith came in on May 14, in 
the company of his wife. I was not previ- 
ously acquainted with Mr. Smith. I had 
represented his wife in an earlier mat- 
ter. Mr. Smith told me that he wanted 
to draw a will, and I asked him when 
was the last time he had drawn his 
will, and he told me he had never drawn 
a will before. So I asked him some ques- 
tions about his family and background, 
about his general financial condition. 
Shall I go into that? 
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Q. Yes, tell us what he said, as 
nearly as you can recall. 


A. Mr. Smith told me that he had 
previously been married. His first wife 
had died about ten years ago. He had 
three children by his first marriage — 
John, Jr., James and Frederick Smith. 
He told me that he had married his pres- 
ent wife about six years ago. At that 
time, he had been in the electrical con- 
tracting business, and had sold that busi- 
ness about four years ago. 


I asked him what provisions he wished 
to make for his children and his wife. He 
told me that at the time he sold his busi- 
ness he had given each of his three sons 
$50,000, so that he felt that he had ade- 
quately provided for them during his 
lifetime, and he only desired me to pro- 
vide in the will for gifts of $5,000 for 
each of his children. 

He told me that he had about a half 
million dollars in marketable securities 
resulting from the sale of his business, 
and that in addition he had his home 
valued at $40,000 and a summer cottage 
valued at $20,000, both of which were in 
the joint names of himself and his wife, 
so that after providing for his children 
he told me he wanted everything else 
to go to Mrs. Smith. 


Q. Did he say anything to you con- 
cerning his feelings toward his wife? 

A. Yes, he said he was very devoted 
to her. He told me that he was 65 years 
of age and that his wife was about twen- 
ty years younger, and that he felt that 
at this time in her life he wanted to see 
she was provided for comfortably, and 
that he couldn’t do enough for her. 

Q. Now was Mrs. Smith present at all 
of this conference? 

A. Yes, she was. 


Q. And what did she have to say, if 
anything, about it? 

A. She had nothing to say except 
when I asked Mr. Smith whom he wished 
to name as an executor, he said that he 
didn’t know, that he hadn’t thought 
about it, and Mrs. Smith was_ kind 
enough to suggest that perhaps I might 
be an appropriate person to serve as 
executor. 

Q. You made notes of the conference 
at the time? 

I did. 


Now did you prepare the will?. 
Not at that time. 

Tell us what happened next. 

I received a call the very next day 
whihals would have been May 15, 1960 
from Mrs. Smith telling me Mr. Smith 
had had a very severe heart attack and 
had been taken to the hospital, so I pre- 
pared a will the same day. I held it in 
my office and didn’t attempt to reach 
him. He was in a critical condition, 
but I held it so that it would be ready 
if he should call for it. 


Q. What happened next? 
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A. I didn’t hear anything more for 
about a week, and then had another 
call from Mrs. Smith saying that My. 
Smith was still at the hospital and tha 
he wanted to execute the will and asked 
for it, and would I please come dowy 
and bring it to him. 

Q. What day was this? 

A. This would have been about the 
22nd of May, 1960. 


Q. Now did you go to the hospital]? 
A. I went directly to the. hospital, 
Q. What happened then? 

A. ‘When I arrived at the hospital, 
the only person with Mr. Smith was the 
nurse, Mary Delavan. I went in to ge 
Mr. Smith. He was lying in bed. He 
asked me if I had brought the will, | 
said I had. I asked him if he would like 
to read it, and he said no, he didn't 
want to read it. I asked him then if he 
would like me to read it, and he said that 
wasn’t necessary. Did it have everything 
in it that he told me to put into it? And 
I told him it did. So he said then he 
would just sign it, so the nurse put some 
pillows behind him and propped him up, 
and then brought one of those topside 
bed trays into the room, and put it on 
his lap, and we put the will on the tray 
and he signed it. 

Q. Was anything said about wit 
nesses? 

A. Yes, I asked him he wanted me 
to witness it as his will, and he said he 
did. I signed the will as a witness, 
Was the nurse present? 

She was. 

All this time? 

All this time. 

Was anything more said about 
her as a witness? 

A. Yes, sir, I asked Mr. Smith if he 
wanted Nurse Delavan to witness the 
will. He said, yes, and she signed the 
will. 

Q. Was Mrs. Smith present in that 
room at any time? 

A. Not at any time when the will 
was signed. 

Q. Now based on your transactions 
with Mr. Smith and the testimony you 
have given and your observation of him, 
did you form an opinion as to whether 
or not he was of sound mind at the time 
he signed that will? 

A. I did. 

Q. And what is your opinion? 

Mr. LASHLY: Objection, Your Hor- 
or. I don’t believe this witness is 
qualified to state his opinion on the 
soundness of mind of the testator. 

THE CourT: Overruled. 

By Mr. ALLEN: 

Q. You may answer, sir. 
your opinion? 

Q. My opinion is he was of sound 
mind. 

[Proponent’s Exhibit No. 1 was 
marked for identification. ] 


By Mr. Allen: 
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Q. I hand you what has heretofore 
been marke? for identification as Pro- 
ponent’s | ibit 1 and ask you if 


you can tc'! us what that is. 

A. Yes, this is the will which I 
prepared for Mr. Smith. 

Q. I cai: your attention to the sec- 
ond page. ‘s that Mr. Smith’s signa- 
ture? ; ‘ 

A. Yes, sir, that is John Smith’s sig- 
nature. 


Q. Is that the signature he put on 
there in the room in your presence? 

A. It is. 

Q. Now below are two other signa- 
tures. What are they? 

A. The top signature is my signa- 
ture, and the second signature is the 
| signature of Nurse Mary Delavan. 

Q. Those are the signatures you have 
just testified were placed there as wit- 
nesses, and in Mr. Smith’s presence. Is 
that right? 

A. That is right. 

Q. Now if the Court please, I offer 
Proponent’s Exhibit 1, the will. 

[Proponent’s Exhibit No. 
received in evidence.] 
Crosse Examination by Mr. Lashly: 

Q. Mr. Cooper, you are a member of 
the bar? 

A. Yes, sir. 

Q. When did you first meet Mr. 
Smith, the testator? 

A. I first met him on May 14, 1960. 

Q. In your office? 


1 was 


A. In my office. 

Q. When did you first meet Mrs. 
Laura Smith, his widow? 

A. I met Mrs. Smith several years 
earlier when I represented her in con- 
nection with her divorce from an earlier 
marriage. 

Q. Oh, she had been divorced, had 
she? 

A. Yes, sir, she had. 

Q. And you had been her divorce law- 
yer at that time, had you? 

A. I represented her in connection 
with her divorce. 

Q. Were you able to effect a recovery 
for Mrs. Smith in her prior divorce by 
way of alimony? 

A. A property settlement was reached, 
yes, sir. 

Q. What was the nature and extent 
of that property settlement? 

A. The terms of the property settle- 
ment were that a trust would be estab- 
lished under which $500 a month would 
be paid to Mrs. Smith during her life- 
time regardless of whether or not she 
remarried once, twice or a dozen times. 

Q. Did you consider that you had ob- 
tained a good result for your client? 

A. I felt it was a fair result. 

Q. She had, in your opinion, been 
adequately provided for in her divorce 
settlement under all the circumstances? 

Mr. ALLEN: I object to that, Your 
Honor. 
THE Court: Sustained. 


By Mr, LASHLY: 

Q. Well, Mr. Cooper, in the discus- 
sions leading up to the execution of the 
will, did you represent Mrs. Smith or 
Mr. Smith? 

A. I represented Mr. Smith in con- 
nection with this will. 

Q. It was Mrs. Smith, however, who 
made the first contact with you in order 
to have this will prepared? 

A. No, sir. Mr. Smith called me at 
Mrs. Smith’s suggestion. 

Q. You were named as the executor 
in the will? 

A. Yes, sir, I was. 

Q. I wish you would tell us, please, 
whether there was any discussion with 
reference to your fees for drawing the 
will. Did you tell them what you were 
going to charge? 

A. No, I did not. 

Q. Did you make any suggestion to 
Mr. and Mrs. Smith that if you were 
named executor you would not charge a 
fee for preparing the will? 

A. No, sir, I did not. 

Q. You took the will to him in the 
hospital and had him execute it, but if 
I recall your testimony correctly, he 
did not read it? 

A. That is correct. 

Q. He relied entirely on your recom- 
mendation that it should be signed? 

A. I am not sure I understand your 
question. 

Q. Well, let’s get at it this way. 
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You offered him a paper for his signa- 
ture in the hospital? 

A. Yes. 

Q. And he asked you if it was his 
will, and you said it was. Is that your 
testimony? 

A. No, sir. My testimony was he 
asked me whether the paper contained 
the provisions which he instructed me to 
place on the paper, and I told him yes. 

Q. I see, and then you offered it to 
him and asked him to execute it. 

A. No, sir, I offered it to him to be 
executed if he desired to do so. He asked 
me to hard it to him. as I recall. 

Q. But he couldn’t reach for it, huh? 

Mr. Cooper, I will change the subject. 
You have had occasion on numerous 
times to draft wills for clients, have 
you not? 

A. Yes, sir. 

Q. And in that connection, you have 
made some study of the law of this state 
with reference to how wills should be 
drafted? 

A. Yes, sir. 


Q. Now are you aware of the fact, 
and I assume you are, of course, due 
to your long experience in these matters, 
that the statutes of this state do not re- 
quire that the attesting clause of the 
will contain any reference whutever to 
the mental capacity of the testator? 

A. Yes, sir. 

Q. And that the Supreme Court has 
held that such language is unnecessary? 

Mr. ALLEN: If the Court please, I 
object to this line of questioning as 
immaterial. 

Mr. LASHLY: Your Honor, this is 
very important in this case because 
of the attestation clause in this very 
document, and in Murphy v. Murphy 
in the Supreme Court of the State of 
Missouri, it has been held that this 
language is absolutely unnecessary, 
and I propose to ask this witness why 
the language is in the will if it is 
unnecessary. 

Mr. ALLEN: The attestation clause 
in this will is in exact accordance with 
the language of the statute, and I ob- 
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ject to this line of questioning ag jp. 

material to call for an opinion of the 

witness on this matter. 

THE Court: The objection will he 
overruled, but the Court will] observe 
with interest the next question. 

By Mr. LASHLY: 

Q. Mr. Cooper, does the attestation 
clause of the will contain a statement 
with reference to his soundness or yp. 
soundness of mind? 

Mr. ALLEN: The will speaks for jt. 
self, Your Honor. 

THE Court: I take it counsel has 
in effect made an objection to that 
question, and the objection will] be 
sustained. 

By Mr. LASHLY: 

Q. Mr. Cooper, is there a reason for 
your inserting that language in this 
piece of paper? 

A. I always, without exception, in. 
clude that in my wills. I believe that it 
accentuates the solemnity of the o. 
casion, and there is a possibility always 
that the testator may move to another 
state where this is a requirement. 

Mr. ALLEN: I withdraw my objec. 
jection. 

By Mr. LASHLY: 

Q. You were aware, Mr. Cooper, that 
when this language was written, it was 
not required by the law of this state? 

A. Yes, sir. 

Q. Did Mr. Smith tell you that he 
had any prior wills before this one? 

A. He told me he had never drawn 
a will. 

Q. Did you believe that? 

A. I had no reason not to believe him. 

Q. Then why, Mr. Cooper, did you 
put in the language that this will revokes 
all prior wills? 

A. Again I always put that in my 
wills. It eliminates any possibility or 
chance of forgetfulness on the part of the 
testator. 

Q. Did you think Mr. Smith was par- 
ticularly forgetful? 

A. No more than any other client. 

Mr. LASHLY: I have no further 
questions, Your Honor. 

THE Court: Further questions? 

Mr. ALLEN: No questions. 

THE Court: All right, Mr. Cooper. 
That is all Mr. Cooper. 

[Witness excused] 


Mr. ALLEN: Miss Delavan. 

Miss Mary DELAVAN, called as a wit- 
ness for the proponent, testified as fol- 
lows: 

Direct Examination by Mr. Allen: 
Will you state your name, please? 
Mary Delavan. 
And you are a nurse? 
Yes, sir, I am. 
How long have you been a nurse? 
About seven years now. 
. When did you first meet the late 
Jchn Smith? 
A. It was May 15, last year, 1960. 
Q. And what was the occasion? 
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A. I was called in to nurse him, He 
had a very »ad heart attack. 

He was confined to bed, I take it? 
Yes, ves, indeed he was. 

You were on there in the daytime? 
That is right. 

Now after he came in, and within 
a week, did he show any improvement? 

A. I would say he improved some, yes, 

Q. He was still confined to bed? 

A. Yes, he was. 

Q. Do you recall that on or about 
the 22nd of May, Mr. James Cooper, 
who just testified, came to the hospital? 

A. Yes, I recall that. 

Q. Will you tell what occurred then? 

A. Mr. Smith wasn’t really supposed 
to have any visitors, so first I told Mr. 
Cooper he couldn’t see Mr. Smith. He 
told me he had his will, and it was very 
important that he should see him, so 
I let him in to see him. 

Q. You two were in there? There 
‘was no one else in there? 

A. That is right. 

Q. Mrs. Smith was not there? 

A. No, she was not. 

Q. Did Mr. Smith recognize Mr. 
Cooper when he came in? 

A. He seemed to. 

Q. Now tell us what was said and 
done on that occasion. 

A. Mr. Cooper told him that he had 
his will here, and he asked Mr. Smith 
if he would like to read it, and Mr. Smith 
said he didn’t feel like reading it. Mr. 
Smith was lying out flat in bed. In fact, 
I think he had been sleeping when Mr. 
Cooper arrived, and he asked Mr. Cooper 
if the will had in it what he had told 
Mr. Cooper to put in, and Mr. Cooper 
said yes, it did. So then Mr. Smith said 
he would sign it. 

Q. Then what did you do, if any- 
thing? 

A. Mr. Cooper asked me to prop him 
up in bed so he could sign, so I cranked 
up the bed and propped up the pillows 
behind him and got a tray. Mr. Cooper 
put this will in front of him and handed 
him his pen, and he signed it. 

Q. Now was there anything said about 
witnesses to the will? 

A. As I recall, Mr. Cooper said: “Mr. 
Smith, do you want me and your nurse 
here to witness this will?” And Mr. 
Smith nodded and said, “Yes.” So, Mr. 
Cooper signed it, and he asked me to 
sign it, and gave me his pen and I 
signed it. 

Q. Now you said he had been sleep- 
ing. He waked up when Mr. Cooper came 
in, did he not? 

_A. Yes, he waked up. 

"Q. Now I hand you what has been 
marked for identification as Proponent’s 
Exhibit 1 and ask you what that is? 

A. Well, it says it is the will of 
John Smith. 

Q. Now turn to the second page. You 
see this signature here? 

A. Yes. 
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Q. What was that? 

A. Well, that looks like Mr. Smith’s 
signature where he signed. 

Q. Where he signed it on that oc- 
casion you have just testified to? 

A. Yes. 

Q. And down here is this your sig- 
nature? 

A. Yes, that is my signature. 

Q. And that is what you just testi- 
fied? 

A. That is where I signed it. 

Q. And also Mr. Cooper’s is that 
right? 

A. Yes. 

Q. Now Miss Delavan, based on your 
testimeny at this time, as you have just 
testified to and vour observation of Mr. 
Smith, did you form an opinion at that 
time whether he was of sound mind? 

A. I have an opinion. 

Q. What is it? 

Mr. LASHLY: I object to the opin- 
ion of the witness. I don’t think she is 
qualified. 

THE Court: Overruled. 

By Mr. ALLEN: 

Q. What is that opinion? 

A. I don’t think he was of sound 
mind. 

Mr. LASHLY: Withdraw. 

By Mr. ALLEN: 

Q. Miss Delevan, did I understand 
you to say that ;ou are of the opinion 
that he was not of sound mind? 


A. That is right. I don’t think he was. 
Mr. LASHLY: That is what she said. 
Mr. ALLEN: If the Court please, 

not only because of the signatures of 

the attestation clause, but because 
of the prior probate of this will in 

the Probate Court, this comes as a 

surprise to me, and I ask leave of the 
Court to cross-examine this witness. 

Mr. LASHLY: Your Honor, I object 
to his cross-examination of his own 
witness. He called this little lady here 
to tell the truth, and she has told it, 
and it couldn’t conceivably have been 
a surprise. I think she ought to be 
allowed to continue her testimony un- 
der direct examination, and I will 
conduct the cross-examination at the 
proper time. 

Mr. ALLEN: As a matter of fact, 
if the Court please, in order to prove 
this will, I am required to call both 
the witnesses to the will if they are 
alive, and I have called her to the 
stand, and I had no reason to doubt 
what her testimony would be. 

THE Court: Is the affidavit made 
at the Probate Court in evidence? 

Mr. ALLEN: It is in evidence. I 
think it was so stated. 

Mr. LASHLY: By stipulation. 

Mr. ALLEN: I am going to cross- 
examine her on that affidavit and 
other matters. 

THE Court: Yes, I see the state- 
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ment is here. The Court wants to be 
sure that he has before him the docu- 
ment referred to. That is the one 
that said: “We subscribed our names 
thereto as witnesses in the presence 
and at the request of said testator, 
and at the time of execution of said 
instrument as aforesaid, and of our 
subscribing the same as such wit- 
nesses, the said testator was of sound 
and disposing mind, to the best of 
our knowledge and belief.” 

Is that the one you are referring 
to? 

Mr. ALLEN: That is the one. 

THE CourT: That is the one the 
witness signed? 

Mr. ALLEN: Yes. 

THE CourT: Ordinarily a witness 
may not be cross-examined by coun- 
sel who produces the witness, but 
where there is surprise — obviously 
this is a surprise in view of the affi- 
davit made in the Probate Court — 
and where there is apparent hostility 
on the part of the witness, both of 
which seems to be present with re- 
spect to this witness, the Court will 
permit cross-examination. 

Mr. ALLEN: I would like to have. 
this marked as Proponent’s Exhibit 
No. 2. 

[Proponent’s Exhibit No. 
marked for identification. ] 


2 was 


Cross-examination by Mr. Allen: 


Q. I think it is admitted this is the 
certified copy of the statements and the 
order of the Probate Court, probating 
the will in the Probate Court of the City 
of St. Louis. Now Miss Delavan, shortly 
after Mr. Smith died, Mr. Cooper con- 
tacted you, did he not? And you went 
up to the Probate Court with him. 

A. That is right. 

Q. And there he filed this will with 
the Probate Court, and you signed this 
affidavit. That is your signature there, 
is it not? 

A. That is my signature, yes. 

Q. And you signed the statement, you 
and he both signed it, didn’t you? 

A. I think that is right, yes. 

Q. And this statement you signed 
says this: “We saw John Smith, the 
testator, subscribe his name to the an- 
nexed instrument in writing, bearing 
date the 22nd day of May, 1960, and 
heard him declare the same to be his 
last will and testament. We subscribed 
our names thereto as witnesses in the 
presence and at the request of said testa- 
tor, and at the time of execution of said 
instrument as aforesaid, and of our sub- 
scribing the same as such witnesses, the 
said testator was of sound and disposing 
mind, to the best of our knowledge and 
belief.” 

You signed that instrument, did you 
not? 

A. I didn’t read that statement, and 
I didn’t know what it said, and nobody 
asked me if he was of unsound mind 
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then. Mr. Cooper and some clerk there 
at the Probate Court just said sign, and 
I signed. 

Q. At the time you witnessed this 
will, you knew you were signing a will, 
didn’t you? 

A. Well, I knew he said it was a 
will. 

Q. And when you went up to the 
Probate Court, you knew you were up 
there to probate that will, didn’t you? 

A. I knew it was a Probate Court, 
yes. 

Q. Now I show you this will again 
and call to your attention the statement 
made above your signature. “We, the 
undersigned, do hereby certify that John 
Smith, the above-named testator, on the 
day and year above written, signed the 
foregoing instrument in our presence, 
and published and declared the same to 
be his last will and testament, and we, 
at the same time, at his request, in his 
presence, and in the presence of each 
other, have hereunto set our hands as 
subscribing witnesses, and we further 
certify that at such time he was of 
sound and disposing mind and memory.” 

That is right, is it not? 

A. I didn’t read that then either. Mr. 
Cooper just said sign here, and I signed. 

Q. So you just signed anything Mr. 
Cooper asked you to even if it wasn’t. 
true. Is that right? 

Mr. LASHLY: I object to that ques- 
tion, Your Honor. That is the issue 
here. That is what the testator did. 

THE Court: This is cross-examina- 
tion. Proceed. 


By THE WITNESS: 


A. Well, he just asked me to sign, 
and I signed. Mr. Smith was pretty sick, 
and he wasn’t supposed to have visitors. 
I thought: I will just sign, and this law- 
yer will go away. 

Mr. ALLEN: I have no more ques- 
tions, Your Honor. 

THE CourRT: Cross-examine? 

Mr. LASHLY: I have no questions. 

[Witness excused. ] 

Mr. ALLEN: Now if the court 
please, I desire to read the will to the 
jury. 

THE CourT: Proceed now. 

Mr. ALLEN: “Last Will and Testa- 
ment of John Smith. 

“T, John Smith, a married man, 
residing in the County of St. Louis, 
Missouri, do make, publish and de- 
clare this instrument to be my last 
will and testament, hereby revoking 
and canceling all former wills and 
codicils by me at any time made. 

“First: I direct that all of my just 
debts, allowed as claims against my 
estate, including the expenses of my 
last illness and funeral, shall be paid 
out of my estate by my executor here- 
inafter named. 

“Second, To each of my children, 
John Smith Jr., James Smith and 
Frederick Smith, who shall survive 





me, I give and bequeath the sum of 
five thousand dollars ($5,000.00), | 
make no further provision for my saiq 
children as I have made adequate pro. 
vision for them during my lifetime, 


“Third: All the rest, residue and 
remainder of the property which | 
may own at the time of my death, both 
real, personal and mixed, and of every 
kind and description, wherever the 
same may be situated, I give, devise 
and bequeath to my wife, Laura 
Smith, if she shall survive me, ab. 
solutely and forever. If my said wife 
shall not survive me, then I give, de. 
vise and bequeath the said rest, regi. 
due and remainder of my property 
in equal shares to my said children, 
John Smith Jr., James Smith and 
Frederick Smith, provided however, 
that if any of my said children shall 
not survive me, the share of such de. 
ceased child shall go to his then liy. 
ing descendant or descendants, per 
stirpes, and if there be no such living 
descendant, the share of such de. 
ceased child shall lapse. In default 
of all of the beneficiaries herein set 
forth, I direct that my _ residuary 
estate shall pass to my heirs at law 
as the same may be determined in 
accordance with the laws of the State 
of Missouri in force at the date of my 
death. 


“Fourth: I hereby nominate, consti- 
tute and appoint my attorney, James 
Cooper, to be Executor of this my 
last will and testament and _ direct 
that no bond shall be required of 
him as such. 


“IN WITNESS WHEREOF, I have here- 
unto set my hand and seal in the 
County of St. Louis this 22nd day of 
May, 1960. 

(Signed) John Smith (Seal) 

“We, the undersigned, do hereby 
certify that John Smith, the above. 
named testator, on the day and year 
above written, signed the foregoing 
instrument in our presence, and pub- 
lished and declared the same to be his 
last will and testament, and we, at the 
same time, at his request, in his 
presence, and in the presence of each 
other, have hereunto set our hands 4 
subscribing witnesses, and we further 
certify that at such time he was o 
sound and disposing mind and met 
ory. 

(Signed) James Cooper, 6332 N. 4th 
St., St. Louis, Mo. 

(Signed) Mary Delavan, 20 S. Kings 
bridge, St. Louis, Mo.” 

Dr. Barnes. 


Dr. WILLIAM BARNES called as a Wit 
ness for the proponent, testified as fol 
lows: 


Direct Examination by Mr. Allen: 


Q. Will you state your name, pleas?! 
A. My name is William Barnes, M.D. 


(Continued on page 929) 
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= Estate Planning is designed to help you keep up to date in this dynamic and changing area of 
liv. practice. All aspects of the subject are covered — the ways in which property can be transferred, the 
per kinds of interests to be created, and related matters such as taxation, disposal of a business or farm, 
ring 


conflict of laws, the marital deduction, and provisions for the administration of the estate. Frequent 

















de- reference is made to pertinent provisions of the Internal Revenue Code, state statutes, and Treasury 
= Regulations and Revenue Rulings, which are reproduced in the appendices. 
HN] 
be More than 300 problems are interspersed throughout the text, with solutions given in an appen- 
law dix. Practical application of Estate Planning theory is also provided by the detailed analyses of three 
1 in family estate situations. 
= It is planned to keep the work abreast of new developments by annual supplementation. 
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a Efficient and effective draftsmanship, for both the general practitioner ee 
and the expert, depends on intelligent use of a first-class form book. —_—, 
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* each A Draftsman’s Handbook for Wills and Trust Agreements offers an exhaustive assortment of 
ids as forms both of complete wills and trust instruments and of alternate clauses designed to serve special 
arther needs. Both administrative and dispositive provisions are of course covered. The book employs an in- 
as Ot genious and effective system of modules, or interchangeable parts, so constructed as to fit together 
_— both stylistically and functionally. These modules are systematically keyed, and may be readily assem- 
1 4 bled into complete wills and trust instruments to serve all varieties of estate planning objectives. 
| A personal file of sample forms — old and trusted servants — is of course the first resource of 
Kings: every draftsman, but all, whether tyros or experts, come to rely also on a collection such as this, both 
as a source of new ideas and as a check on old ones. 
a wit- 694 PAGES e . e . . . . . 7 . o e e . e * . $20.00 
as fol- 
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DISPOSITION OF OL AND GAS PROPERTIES 


Owned by Non-Residents in Community Property State 


bs HAS BEEN SAID THAT TO STEAL FROM 
many is research, to steal from an- 
other is plagiarism, but to steal from 
oneself is pathetic. This paper shall il- 
lustrate all of these definitions. 

A number of articles! over the past 
decade cover a part or most of the area 
of our topic, but the review by Messrs. 
Early and Kirkpatrick affords a com- 
prehensive summary which makes an ex- 
cellent springboard for a discussion that 
may be said to have some new material 
or at least to rearrange the authorities. 
However it has not been easy to avoid 
complete redundancy. 


These eminent New York attorneys< 


cover: (1) the distinctions between an 
operating and a non-operating oil and 
gas interest and the types of contracts 
relevant to each, (2) the unusual con- 
tractual obligations, including the prob- 
able necessity for the continuation of a 
business if operating interests are held, 
(3) the legal nature of an oil and gas 
interest in the various jurisdictions and 
particularly the effect of the community 
property system,? (4) the necessity of 
ancillary administration, and (5) the 
conflict of laws as applied to the validity 
of the disposition and the administra- 
tion of the estate or the trust. The 
authors conclude with the following: 


“This discussion of problems facing the 
fiduciary receiving oil and gas properties 
leads to one inescapable conclusion. It 
is that every person having an investment 


1Knight, “Wills for Oi] Men,” 91 Trusts AND Es- 
TATES 888 (1952); Morris, “Oil and Gas Interests in 
Decedents’ Estates,” 983 TrusSTS AND ESTATES 890 
(1954); Reed, “Oil and Gas Interests,” 94 Trusts 
AND ESTATES 966 (1955); Early and Kirkpatrick, 
“Oil and Gas Interests,” 97 TRUSTS AND ESTATES 
620 (1958); Leflar, ““Problems of Citizens of Com- 
munity Property State Moving or Returning to a 
Common Law State.” 99 Trusts AND ESTATES 882 
(1960); Cantwell, “Effect of State Lines on Estate 
Planning,” 99 TRUSTS AND ESTATES 922 (1960); 
Childress, ‘Community Property in the Administra- 
tion of Estates in Texas.” II U. of Tex. Tax Inst. 
153 (1957); Marsh, “Community Property and the 
Conflict of Laws Problems of the Oil and Gas In- 
vestor and Operator,” X Sw. Law J. 368 (1956); 
Marsh, “Estate Planning and the Conflict of Laws,” 
IV U. of Tex. Tax Inst. 80 (1959); Jewett, “Estate 
and Gift Tax Consequences of Oil and Gas Ven- 
tures,” 10th Inst. on Oil and Gas Law and Taxa- 
tion 389 (1959), Sw. Legal Found.; Mallory, ‘Oil 
and Gas Interests Held by Fiduciaries,” 12th Inst. 
on Oil and Gas Law and Taxation 119, Sw. Legal 
Found. 

2Of the eight community property states, Arizona, 
California, Idaho, Louisiana, Nevada, New Mexico, 
Texas, and Washington. nearly all have oil and gas 
production, and the three largest producers, Texas, 
California and Louisiana, are community property 
states. 
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of any material sort in oil and gas proper- 
ties, or engaged in any activity in rela- 
tion thereto, should be apprised of these 
problems before his death, should explore 
them in the light of their effect on the 
general plan which he has for his estate, 
and should be compelled, so far as is 
possible, to solve them through appropri- 
ate provisions in his will. (Italics sup- 
plied.) 

“The more devastating questions can 
be avoided or solved by the decedent him- 
self with the assistance of his counsel and 
the prospective fiduciaries, through the ex- 
pedient of a will containing clear-cut di- 
rections and sufficiently broad grants of 
power and authority to his Executors and 
Trustees and to concurrent owners or life 
tenants of the properties devised.” 


Drafting Away the Problems 
Hence it might be useful to leave 
behind the difficulties raised by the irre- 
trievable facts represented by an ex- 
ecuted trust or the will of a decedent and 


discuss instead the provisions of an in- 
strument to be executed in the future 
that might avoid or solve the “more 
devastating questions.’ 


The tax inducement to explore for, or 
invest in, oil and gas makes the owner- 
ship of such minerals increasingly prob- 
able in most cases of substantial income 
or large estates. Hence attorneys in every 
state who may be fortunate enovgh to 
represent such an individual in the draft- 
ing of a trust or a will5 are likely to 
encounter the unusual problems arising 
from the ownership of oil and gas inter- 
ests. Perhaps this premise can he ade- 
quately supported by a general over- 
simplification as follows: 


The breadth of the title logically would let one 
discuss first in considerable detail the conflict of 
laws problem as to community property generally 
in the handling of estates, and particularly as to gil 
and gas interests, but this material has been so com- 
pletely covered by Professor Marsh, that there is 
little more to be said. One can only suggest a refer- 
ence to his comprehensive articles. The article by 
Mr. Mallory also affords an excellent discussion and 
summary, and he arrives (pp. 166-169) at the same 
conclusion as Messrs. Early and Kirkpatrick. See 2 
Williams and Myers, Oil and Gas Law, Secs. 523-531. 
See also Mr. Cantwell’s fine report for a thorough- 
going summary. 

‘This also helps me avoid retracing Mr. Morris’ 
speech before this Section in 1954 in Chicago which 
covered administration generally as to mineral in- 
terests. 

5Substantially greater problems usually arise in 
connection with wills because relatively few oil and 
gas interests are placed in inter-vivos trusts; hence 
this discussion is slanted toward testamentary 
trusts. No attention has been given to administra- 
tions or guardianship. 


Oil and gas interests, whether operat. 
ing or not, are immovables or real prop. 
erty and therefore are controlled by the 
law of the situs. By this there is not 
only interjected into the pertinent con. 
siderations for each will and trust the 
oil and gas law that is peculiar to each 
producing state, but also probably com. 
munity property law, for the law of the 
situs determines the marital property 
interests in immovables acquired during 
marriage.® 


From this proposition flows the con. 
clusion that we should concentrate on 
two facets of the necessary draftsman. 
ship: (1) the managerial provisions for 
carrying on the oil and gas business in 
the estate or trust,7 and (2) the proper 
ascertainment of net income and corpus. 


One cannot rely upon the _ juris. 
prudence, including the statutes, of any 
state to take care of the proper pro- 
visions. For example, Texas has had a 
history with the oil and gas industry 
of over fifty years, and as soon as the 
volume of trusts in force made the prob- 
lems therefrom pressing, the legislature 
enacted the Texas Trust Act.8 Under 
these conditions one would think that the 
act would be drafted in such manner as 
to enable a trustee operating there 
under to do most or all of the customary 
things required to be done in carrying 
on an oil and gas business or at least 
winding it up. However Article 7425B-2 
of such Act has only this to say: 


“Sec. 25. In the absence of contrary 0 
limiting provisions in the trust instrument 
the trustee is authorized: 

“c. To grant or take leases for aly 
term of years . . . above or below the 
surface ... for any term or terms, It 
cluding exploration for and removal of oil, 
gas and other minerals .. .” 

“ge. In addition to the other rights, pow 
ers, authority granted to and conferred 
upon the trustee of an express Trust by 
this,’the Texas Trust Act, the trustee may 
sell, exchange, transfer, assign, conve); 
mortgage, or otherwise encumber, least 
contract for the joint exploration and de 


*See the most excellent articles by Professor Marth 
cited above as well as his book, Marital Property ™ 
Conflict of Laws (U. of Wash. Press 1952). | 

7This is assuming that the executor is specifi 
given the same power as a testamentary trustee un 
der the will. 

8Article 7425B, R.C.S. of Texas (1943). Californis 
and Louisiana have the same legislative inadeq* 
cies. See Mallory, supra, pp. 125, 137, 157. 
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yelopment of the trust property, with other 
properties, and otherwise contract with 
reference to oil, gas, or other minerals or 
natural resources, mineral rights and min- 
eral royalties, which may be or become 
qa part of the trust estate, upon such 
terms ar! conditions, and for such royal- 
ties, renis, benefits, and considerations as 
the trustce may deem to be in the best 
interest o/ the trust estate.” 


Aside from the concern of whether 
the reference to “joint exploration and 
development of the trust property” neces- 
sarily implies that there must be more 
than one participating in such develop- 
ment, experience demonstrates that any 
attorney without more authority will not 
fee] comfortable in advising a trustee to 
proceeds with the normal operations of 
an oil and gas interest with only the 
language of the statute, particularly if 
itis an operating interest. Consequently 
most attorneys who have investigated the 
matter thoroughly have devised a form 
to be inserted in wills and trusts. One of 
them reads like this: 


“I expect a substantial portion of my 
residuary estate to consist of interests 
in oil and gas properties. Therefore, with 
respect to the Trust estate of each Trust 
created or continued herein, the Trustees 
shall have the following rights, privileges, 
and powers: To make oil, gas and mineral 
leases covering any lands or mineral in- 
terests at any time forming a part of the 
Trust Estate; to pool or unitize any or 
all of the lands, mineral leaseholds, or 


mineral interests of other persons, cor- 
porations, or trusts for the purpose of 
developing and producing oil, gas, and, 
or, other minerals therefrom, and to make 
leases or assignments containing the right 
to pool, and, or unitize; to enter into 
contracts and agreements for or in re- 
spect of the installation and, or, opera- 
tion of absorption, repressuring, and other 
processing plants; to drill or contract for 
the drilling of wells for oil, gas, or other 
minerals; to enter into, renew, and ex- 
tend operating and exploration contracts; 
to engage in secondary recovery opera- 
tions; to make “bottom hole” or “dry 
hole” contributions; and to contract or ar- 
range for any other act or thing, whether 
or not the same be now or hereafter 
recognized or contemplated as common 
or proper practices by or among those en- 
gaged in the business of prospecting for, 
developing, producing, processing, trans- 
porting, and, or, marketing any such min- 
erals, which may be deemed by the Trus- 
tees to be advantageous to the Trust Es- 
tate.” 


Yet no matter how broad one makes 
the language there seems to be always 
something that should be added in the 
light of new experience. For example, 
recently I became convinced that the 
trustee should have specified authority 
to engage in secondary recovery pro- 
jects, which this form contains. 

Admittedly the clause set forth above 
is extremely broad and there will be 
many instances in which a trustor or 
testator will not wish to grant such 





sweeping authority. However in nearly 
every case in which there has been a 
restriction of the power the trustee and 
the beneficiaries have regretted it for 
actions have been forced that probably 
meant the maximum income could not be 
derived for the trust. On the other hand 
such authority clearly should be granted 
only to a trustee who is competent in 
the oil and gas field or who will secure 
competent advice. Any trustee in this 
area should be entitled to rely on expert 
advice and to delegate a large part of 
his functions, including doing so by 
means of a partnership. 


It is frequently said that a testator 
does not need to put such provisions in 
his will because he is only taking a 
“flyer” in oil and he does not wish to 
have his estate or trust continue in that 
business because the income tax rates 
will be different and he desires that his 
assets be conserved. If so, this can be 
clearly stated, but the trustee should not 
be denied the opportunity to carry on 
the business in a prudent manner as that 
prudence is known in the oil and gas 
business, with respect to the assets 
already on hand. As a practical matter 
it is usually impossible for the owner 
of an oil and gas interest to walk off 
and leave it. There are usually long- 
term obligations to be carried out. 
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I. Texas real estate is involved 
in one of your Ancillary 
Administration problems, 
why not draw 

upon our experience? 

Ask your secretary to get 

Ken Mauldin on the phone... 


or drop us a line. 
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are advisable from the nature of the 
oil and gas business are: 

(1) The executor should be able to 
distribute the mineral properties sub- 
ject to debts and have freedom to re- 
new and extend such debts. 

(2) Due to the harsh penalties from 
missing a delay rental payment the ex- 
ecutor and trustee should be protected 
by a reasonable exculpatory clause. 

(3) To the extent possible an “inde- 
pendent executorship without bond” 
should be used. In Texas the Probate 
Code allows upon the testator’s direc- 
tion an administration without bond and 
free of the probate court upon the filing 
of an inventory, appraisal and list of 
claims. However in such cases the powers 
of the executor must be spelled out. 

(4) If a bank is to be executor or 
trustee, appropriate provision should be 
made for a substitute if the corporate 
fiduciary cannot act in the applicable 
jurisdiction. In line with a prevailing 
trend, Texas has just amended its Pro- 
bate Code? to permit an out-of-state 
bank to act as a fiduciary in Texas with- 
out qualifying to do business therein, 
provided such bank is domiciled in a 
state with a reciprocal statute. However 
the statute specifically makes it a crime. 
for such bank to solicit “directly or in- 
directly” fiduciary business in Texas. 

While this filing of the will or a muni- 
ment of title may be satisfactory for in- 
terests of little value, this will not do 
in most instances of substantial income.!° 


Income and Corpus Allocation 
Historically the problem of allocation 
between income and corpus resulted in 
the taking over of the “open mine” 


Sec. 105a, Texas Probate Code. 
10Texas has a new statute on the use of a will as 
a muniment of title. Sec. 89, Probate Code of Texas. 


doctrine from the life tenant-remainder- 
man theory of common law. However, 
depending upon the factual situation, 
this doctrine customarily operated un- 
fairly either to the current beneficiary 
or to the remainderman. Since courts 
sought escape from this doctrine in the 
majority of cases, the legislatures have 
sought to furnish aid by various direc- 
tions including the adoption of the Uni- 
form Principal and Income Act or varia- 
tions of it. Texas adopted a lengthy pro- 
vision as follows: 


“Where any part of the principal con- 
sists of any interest in lands, including 
royalties, overriding royalties, and work- 
ing interest, from which may be taken 
timber, minerals, oil, gas or other natural 
resources, and the trustee or tenant is 
authorized by law or by the terms of the 
transaction by which the principal or trust 
was established to sell, lease, or other- 
wise develop such natural resources, and 
no provision is made for the disposition 
of the proceeds thereof, such proceeds, if 
received as delay rentals on a lease shall 
be deemed income, but if received as con- 
sideration, whether as bonus or considera- 
tion for the execution of the lease or as 
royalties, overriding or limited royalties, 
oil payments or other similar payments, 
received in connection with the physical 
severance of such natural resources, shall 
be apportioned to principal and income 
as follows: 2742% of the gross proceeds 
(but not to exceed 50% of the net, after 
deducting the expense and carrying charges 
on such property) shall be treated as 
principal and invested or held for the 
use and benefit of the remainderman, and 
the balance shall be treated as income 
subject to be disbursed to the tenant or 
person entitled thereto. Such disposition 
of proceeds shall apply whether the proper- 
ty is producing or non-producing at the 
time the trust becomes effective.”11 


UArticle 7425B-33, Texas Trust Act (1945). It is 
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Under this statute, and under most 
principal and income acts the following 
problems can arise: (1) If in an estat, 
the valuation of the property for estate 
tax purposes. (2) The optional] charge 
as to bonus versus delay rentals in mak. 
ing a lease. (3) Retention of leases which 
are nonproducing. (4) Allocation of g. 
pletion on production between the lif, 
beneficiary and the remainderman, (5) 
Operating and developing the lease wit) 
particular reference to intangible dri. 
ing costs. Since Rupert Gresham and | 
recently had occasion to deal with thes 
matters in a general discussion of jj 
and gas tax problems of fiduciaries? 
and since this paper is principally de. 
voted to a discussion of draftsmanship, 
I shall describe only the last one a bit 
more as a carrot to encourage a fy] 
and comprehensive principal and incom 
provision in a will. 


For example, when a lease is developed 
there will be intangible drilling costs, 
The trustee will have the option for 
federal income tax purposes to expens 
such costs or to capitalize them. In ac. 
cordance with normal tax practice the 
trustee will favor the expensing of them 
which has the effect of eliminating or 
reducing the depletion allowance and re. 
ducing or eliminating the net taxable in. 
come. However in accordance with what 
normally is regarded as good accounting 
practice, the intangibles are capitalized 
for trust accounting purposes.13 


The capitalizing for trust purposes but 
expensing for taxation purposes can 
operate to reduce the depletion allowance 
which stays in the trust for the remain. 
derman. Since under the statutory pr- 
vision the depletion cannot exceed 50% 
of the net income from the “property,” 
if the amount of the intangibles reduces 
the net income to zero, there will be no 
depletion with a resulting objection from 
the remainderman. Consequently in many 
instances the trustee seriously must cot- 
sider in the absence of adequate pro- 
visions in the trust instrument capitaliza- 
tion of the intangibles both for trust 
accounting and tax purposes. 


Discretion to Fiduciary 


In view of the situation it is suggested 
interesting to note that prior to 1945 this Act pr 
vided with respect to production that the depletion 
would be equivalent to the depletion for federal it- 
come tax purposes, but if there was no depletion de- 
duction, then 2714%4% of the “‘net proceeds thereof 
each year.”’ There is also a difficulty in determining 
what is the meaning of “property” in the statute 
for it would seem that the cross-reference is to 
“Jease,”’ but obviously under the Internal Revenue 
Code (Sec. 614, I.R.C. of 1954) “property” usually 
has a different meaning and one that is quite con 
fused. Aikman, “Depletable Properties and the As: 
gregation of Properties,” 8th Inst. on Oil and Gis 
Law and Taxation, Sw. Legal Found. 511 (1957); 
Johnson, ‘1958 Amendments to Subchapter I,” 11th 
Inst. on Oil and Gas Law and Taxation, Sw. Legal 
Found. 493 (1960). 

12Gresham and Collie, “Oil and Gas Tax Problem 
of Fiduciaries,” 12th Inst. on Oi] and Gas Law and 
Taxation, Sw. Legal Found. 323 (1961). 

183A gain it may be pertinent to note that the Texas 
Trust Act is not clear as to where the charge is # 
be made. 
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that an at‘orney must consider the use of 
similar to the following: 


a provisio 

“The revenues, receipts, proceeds, dis- 
bursemeis!s, expenses, accruals, losses, and 
Federal income tax deductions of each 
Trust siiail be allocated or apportioned 
between «orpus and income in the discre- 
tion of the trustees, notwithstanding any 
statutory determination to the contrary 
under the law of any jurisdiction in which 
any part or all of any Trust Estate may 
be situated at the time such discretion is 
exercised.” !4 


Here again the creator of the trust is 
faced with the choice of a broad pro- 
vision or an attempt to cover the possi- 
bilities in detail. My experience has been 
that the greatest discretion to the trustee 
usually results in the maximum fairness 
and tax saving. However there is no 
denying that it places a great burden on 
the trustee to decide substantive ques- 
tions involving the complex facts of an 
unusual business, not to mention the bal- 
ancing of the equities among the bene- 
ficiaries, present and future. 


In the foregoing one will note a specific 
reference giving the fiduciary the option 
to allocate the tax deduction for de- 
pletion. This is a relatively recent addi- 
tion to this clause in most instances be- 
cause of the new cases and regulations 
with respect to the allocation of the de- 
pletion deduction between the life bene- 
ficiary and the remainderman.)5 In sum- 
mary of a long legal controversy, it 
seems fair to say that the regulations 
state: (1) The depletion deduction must 
go to the trustee to the extent that a 
depletion reserve is set aside unless the 
income set aside for the reserve is less 
than the allowable deduction. (2) Rule 
No. 1 applies even though the setting 
aside of the depletion reserve is discre- 
tionary in the trustee and even though 
the discretion is to set aside a reserve 
and makes no reference to a depletion de- 
duction. (3) Subject to Rules 1 and 2, no 
one may obtain a depletion deduction 


greater than his allocable part of the in- 
income,16 





“Other tax aspects of such provision must be con- 
sidered, e.g., the marital deduction. 

Reg. 1.611-2; Estate of Little v. Commissioner, 
274 F.2d 18 (9th Cir. 1960); Upton v. Commissioner, 
283 F.2d 716 (9th Cir. 1960). 

There is no allocation of the depletion deduction 
with respect to estates for the statute provides that 
the deduction is allocated between the estate and the 
beneficiaries on the basis of the income of the estate 
allocable to each. (Sec. 611(b) (4), Internal Rev- 
enue Code of 1954). Regulation 1.611-1(c) (5) raises 
an interesting question. If the will contains a trust 
with provisions for the retention of 27144 % depletion 
and the executor distributes to the trust so it can 
distribute to the beneficiary 72%% of the oil in- 
come, since a part of the retention will be taxed, 
should the executor also retain an amount to liqui- 
date the tax? Apparently not. Should the trust in 
this instance retain 2714% of the 72%%? It would 
appear that it should. This can make awkward the 
balancing of income between the trust and the dis- 
tributees for income tax savings. In this situation 
the life beneficiary will receive a less gross sum, but 
its advantage or disadvantage will depend on the 
telative tax brackets of the beneficiary and the es- 
tate. If the beneficiary is in a higher tax bracket 
than the estate it will be to the beneficiary’s benefit 
but if not then such partial withholding by the es- 
tate will be to the beneficiary’s detriment. 
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While the circuit court cases probably 
do not accord with these regulatory con- 
clusions, the Treasury Department for 
tax purposes certainly would take the 
position that in states such as Texas 
which have a definite statute providing 
for allocation between the corpus and 
income of oil and gas receipts, if the in- 
strument does not negate the provisions 
of the local law the trustee must take 
all of the depletion deduction and the 
beneficiary will receive no benefit there- 
from. Therefore, if one desires to avoid 
this result in drafting an instrument, 
the trustee should not only be given 
discretion as to an allocation between 
corpus and income, but also discretion 
to allocate the depletion deduction. At 
the very least the instrument itself 
should provide a formula for the allo- 
cation of depletion and deduction. 


However it should be noted that there 
are experienced and competent persons 
who favor a complex and detailed pro- 
vision in an instrument with respect to 
income and corpus derived from oil and 
gas receipts. For example, the article 
by Mr. Reed cited in note 1, gives a 
detailed specimen will clause containing 
some thousand words and fifteen separate 
paragraphs with respect to allocation 
between income and corpus of receipts 
and expenses attributable to oil and gas 
production. While it seems to cover every 
situation that one thinks of offhand, a 
reasonable guess is that one will arise 
before long that is not covered; secondly 
while some certainty may be achieved 
which is a relief to the trustee, it will 
operate unfairly and inequitably in a 
given situation. 


Louisiana Law and Community Property 
The articles cited heretofore have 
been somewhat deficient in not mention- 


ing more fully the mischievous aspects 
of Louisiana’s Civil Code — at least 
mischievous to those familiar with the 
common law, including community prop- 
erty in the seven states with that heri- 
tage. 

While it has never been definitely set- 
led in Louisiana as to oil and gas lease- 
hold interests, it is generally conceded 
that oil and gas interests are immov- 
ables and that such interests in that 
state will be controlled by the law of 
that state, including its tradition of com- 
munity property. 

Hence any attorney operating in this 
area must make appropriate provisions 
with respect to the other aspects of 
Louisiana law primarily derived from the 
civil law, the most unusual ones being 
forced heirship, collation, usufruct, and 
the prohibition of substitutions and fidei 
commissa. With the help of my Louisiana 
colleagues, I shall attempt a brief defi- 
nition of each. 

Forced heirship pertains to that por- 
tion of an estate that a decedent’s heirs 
are entitled to by law and of which 
they cannot be deprived by any gift. The 
forced heirs are the decedent’s descead- 
ants, and in the absence of descendants, 
the parents. The forced portion is en- 
titled the “legitime.” 

The doctrine of collation arises by 
virtue of the presumption that a parent 
desires to treat all children equally and 
applies only between such children or 
their descendants. By virtue of this doc- 
trine all gifts to the children during 
their lifetime are returned by a legal 
fiction to the “succession” and divided 
equally among the children unless the 
decedent has indicated that he intended 
that the gift be an “extra portion” to 
the donee. This quite often gives great 
difficulty as to the title of realty (in- 





Missouri. 


from other states to Missouri. 





First Choice for Trust Service 
in Missouri 


The St. Louis Union Trust Company engages only in the trust busi- 
ness. It does no banking business. It accepts no deposits subject to 
check. It is the largest stockholder of the First National Bank in 
St. Louis, with which it is affiliated. It is the oldest trust company in 


We suggest consideration of our Company for ancillary service in 
Missouri or where recommendations are to be made to people moving 


“Trust Service Exclusively” 


St. Louis Union Trust Company 
ST. LOUIS, MISSOURI 
Affiliated with the First National Bank 
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Family Tax Planning Panel featured at the continental breakfast on September 21 which 

inaugurated the 1961-62 program of the Life Underwriters Association of St. Louis. Panel 

members (I. to r.) are: Milton Greenfield, Jr., attorney and president of the Estate Plan- 

ning Council of St. Louis; Norbert F. Amico, estate planning officer, St. Louis Union Trust 

Co.; Myron H. Blotkey, C.L.U., moderator, who is manager of the Prudential’s Mound 

City Agency at Clayton, Mo.; Harry M. Zekind of Northwestern Mutual Life Insurance 
Co.; and Stuart E. White, C.P.A., of Arthur Andersen & Co. 





cluding oil and gas interests) that has 
been the subject of a gift. 

The essential element of a prohibited 
substitution is that the first devisee or 
legatee is forced to keep title to the 
property donated inalienable during the 
donee’s lifetime, with the donated prop- 
erty to be transmitted at the death of 
the first donee to a second donee desig- 
nated by the testator. In other words, 
the forbidden substitution is an attempt 
by the testator to make a testament for 
the first donee along with his own, and 
to substitute his own will for the legal 





< conscience of the 


order of succession of the first donee. 
The Louisiana Code provides that if 
such substitution does exist, the gift is 
null and void both as to the first and 
second donee. 

On the other hand, a fidet commissa 
is a donation to the first donee with a 
precatory suggestion addressed to the 
first donee that the 
latter transfer the property at his death 
to a second donee; this is void only as 
to the second donee. 

In short it is difficult, if not impos- 
sible, to have remainders over and 
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powers of appointment in 

A usufruct under certain circum. 
stances is the right of one person 
to use the property while title is in apn. 
other. Principally this arises in a mari. 
tal situation and in most cases this jg 
valid.17 

As a result of these doctrines, ang 
others, it has become customary among 
lawyers who frequently draft wills for 
non-residents having oil and gas inter. 
ests in Louisiana to provide for separate 
trusts in Louisiana which will meet the 
provisions of the Louisiana Code, This 
procedure is encouraged by the severe 
statutory restrictions placed on trusts in 
Louisiana. Since a trust was not gener. 
ally known at civil law, trusts have only 
existed in Louisiana for a relatively few 
years by statute, and the Louisianans 
have grudgingly given into this common 
law creature.18 

A difficulty in handling oil and gas 
interests in separate Louisiana trusts js 
that these trusts, where a great deal of 
the current exploration is taking place, 
may not have sufficient income to use the 
tremendous expense, including intangible 
drilling costs, incurred in exploration 
and development. Some type of “pour- 
over” of income from another trust may 
be desirable. 

Frequently it is even better, as one 
of the English lawyers mentioned be. 
fore this Section last year.!® with re- 
spect to an English will, to draft an 
entirely separate wil! for Louisiana 
realty. We sometimes feel that we have 
more in common with the law of Eng- 
land than we do with that of Louisiana. 


Louisiana, 


Pick the Best Fiduciary 

While the opportunities presented by 
investing in oil and gas interests have 
caused an increasing number of persons 
to invest in oil and gas interests, none 
of the articles mentioned above, nor this 
ene, is going to do very much about 
the extremely difficult problems pre- 
sented to a fiduciary when it receives 
those interests unless experienced drafts- 
manship is incorporated in the applica- 
ble instrument. Even so, the very nature 
of the industry and the relevant complex 
bodies of law render impossible any easy 
or simple answers. 

The only reasonable course of action 
is to pick a competent fiduciary, give him 
every possible power of administration 
and allocation consistent with the de- 
sires of the testator, try to maintain 
the maximum flexibility, and make avail- 
able expert advice on which the fiduciary 
ean rely in confidence. 


17S$ee generally Dainow, “The Early Sources of 
Forced Heirship; Its History in Texas and Louis 
iana,” 4 La. L. Rev. 42 (1941); Daggett, “General 
Principles of Succession On Death In the Civil 
Law,” 11 Tul. L. Rev. 899 (1937). 

18For a further discussion of the Louisiana trust 
law, see Nabors, “The Shortcomings of the Louis- 
iana Trust Estates Act and Some Problems of 
Drafting Trust Instruments Thereunder,” 13 Tul. 
L. Rev. 178 (1989). e 

19Burrows, “Estate Administration in England, 
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Standard 
Oil Company (Indiana): 


a six months’ 
progress report 


Crude production, product sales rise; 
earnings up 14%: American Oil effects 
smooth changeover to national marketer 


What has happened to Standard Oil Company (Indiana) and a major 
subsidiary, American Oil Company, since their reorganization at the 
end of last year? President John E. Swearingen provided the answers 
in a recent report to shareholders and in the summer issue of SPAN, a 
quarterly magazine for share owners of Standard of Indiana and em- 
ployees of its group of companies. 


Marketing subsidiary in smooth changeover: Mr. Swearingen 
enumerated first-half accomplishments of the Company’s subsidiary, 
American Oil Company, after it became a national marketer. New 
Torch and Oval identification signs were installed at service stations 
throughout the East, South and Far West. All stations now display a 
uniform red, white and blue color scheme. The Company’s more than 
29,000 outlets now feature the popular Atlas® brand of tires, batteries 
and accessories that were formerly offered only at Midwestern and Far 
Western stations. Local and national advertising, the greatest campaign 
in the Company’s history, has provided quick consumer recognition of 
the strides taken by American Oil Company. 

In another major move by this subsidiary, the famous “As You 
Travel—Ask Us” service, which has continued to be an effective sales 
generator, was extended to outlets in all areas of operations. In the East 
and South, American’s unique unleaded premium gasoline, Amoco®, 
was significantly improved in octane rating. An office was opened in 
Los Angeles to undertake development of markets in the Southwestern 
and Pacific Coast states where the Company has had limited dis- 
tribution. 

The amazing growth of the credit card, and its importance in Ameri- 
can Oil Company operations, was emphasized in the summer issue of 
SPAN. In the Midwest alone, between 1950 and 1960, the number of 
credit card customers of Standard Oil Company (Indiana) grew from 
250,000 to 1.5 million. Since January 1 of this year, the addition of 
accounts from the East, South and West has swelled this total to 2.5 
million. Dollar volume through the newly centralized credit card opera- 
tion in Chicago often approaches $2 million daily. 


Earnings position improved: Mr. Swearingen told shareholders that 
consolidated net earnings for second quarter 1961 were $30,357,000, or 
84 cents a share. This compares with $33,198,000, or 92 cents a share 
in the same period of 1960. However, Mr. Swearingen reported a 14% 
improvement in first-half earnings ($74,177,000, as compared with 
$64,887,000 in first half 1960), and forecast earnings for 1961 as a 
whole will show an improvement over 1960. 

Crude oil production and product sales increased in the second 
quarter as compared with 1960, but operating expenses, partly due to 
higher wage costs, also increased. Severe gasoline price cutting over 
wide areas during April, May and June had adverse effects on profits. 

Primarily responsible for the first-half earnings improvement were 
better prices for refined products early in the year, increases in net pro- 
duction of crude oil and natural gas liquids and in volume of product 
sales, and the Company’s continuing emphasis on cost reductions. 


Crude production, product sales up: Net production of crude oil 
and natural gas liquids in the first six months averaged 350,000 barrels 
a day, up 11% over the 1960 period. The increase was achieved pri- 
marily in Argentina (where production averaged 36,000 barrels a day) 
and Canada (17,000 barrels a day). In addition, the Lake Maracaibo 
block in Venezuela became productive in May. The Company’s part 
interest in this block is averaging around 3,000 barrels a day. 
Refinery runs during the first half averaged 650,000 barrels a day, 





up 4% over a year ago when refinery strikes affected operations. Runs 
were reduced substantially in the second quarter of 1961 in line with 
market needs. Sales of refined products averaged 684,000 barrels a day 
for the six-month period, 1.5% increase over a year ago. 


International developments: A further step in the Company’s petro- 
chemical expansion was taken with the acquisition of a 35% interest 
in Furukawa Chemical Company, Tokyo. Furukawa manufactures 
polyethylene and copolymers under license from Standard Oil Com- 
pany (Indiana). Furukawa produces 20 million pounds of these ver- 
satile p!astics annually. 

The Company also reached an agreement with Algemene Kunstzijde 
Unie N. V. (AKU) for the joint manufacture of dimethyl terephthalate 
(DMT) in the Netherlands. Work will start soon by a jointly owned 
subsidiary on a DMT plant that will use our unique oxidation process. 
DMT is the chemical raw material from which polyester fibers and 
yarns are made. 


U. S. expansion briefs: In August, another Standard Oil Company 
(Indiana) subsidiary, Tuloma Gas Products Company, acquired an 
interest in General Gas Corporation of Baton Rouge, La. Tuloma is 
one of the nation’s leading marketers in the rapidly growing LP-gas 
field. General Gas’s sales approximate 130 million gallons a year. 

Work is progressing on the oxo-alcohol plant that the Company is 
constructing near Haverhill, Ohio, in joint ownership with Pittsburgh 
Coke & Chemical Company. 


Quarterly dividend: Directors of Standard Oil Company (Indiana) 
declared a regular quarterly cash dividend of 35 cents a share payable 
September 14, 1961, to the Company’s nearly 157,000 shareholders of 
record as of the close of business on August 25, 1961, It is the Com- 
pany’s 262nd dividend. 

The Company also announced plans to pay its dividend for the 
fourth quarter of 1961 on December 27 instead of December 30. The 
change from the previous schedule would permit receipt of any such 
dividend by shareholders before the close of the calendar year. 


Directory of Standard Oil Company <indiana) Major Subsidiaries 
AMERICAN OIL COMPANY, headquartered in Chicago, manufactures, 


transports and sells petroleum products in the United States. It markets 
through its Standard Oil division in 15 Midwest states. 


AMOCO CHEMICALS CORPORATION, Chicago, 


markets chemicals from petroleum here and abroad. 


AMOCO TRADING CORPORATION, New York City, buys, sells, and 
trades crude oil and products abroad. 


INDIANA OIL PURCHASING COMPANY, Tulsa, buys, sells, and trades 


crude oil and natural gas liquids in the United States. 


PAN AMERICAN PETROLEUM CORPORATION, Tulsa, finds and pro- 
duces crude oil and natural gas in the United States and Canada. Its 
subsidiary, Pan American International Oil Corporation, New York City, 
engages in oil exploration and development outside of North America. 


SERVICE PIPE LINE COMPANY, Tulsa, transports crude oil for our 
refineries and for others. 


TULOMA GAS PRODUCTS COMPANY, Tulsa, markets liquefied petro- 


leum gas, natural gasoline, and related products. 


manufactures and 


STANDARD OIL COMPANY (indiana), 910 S. MICHIGAN, CHICAGO 80, ILLINOIS 
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“W ny an nnuity 


When you are considering all possible solutions 
to your client’s estate problems we would like to 
Suggest you weigh these facts about annuities. 


1 specified monthly payments to your 
client as long as he or she lives. 


x ) 2 more money to live on. For a female age 70 
WHY AN ANNUITY __ it can be as high as 9°% (per annum) 


of the capital deposited. 


3 favorable tax treatment—generally speaking. 
only the interest part of the monthly payment 
is taxable (reference Sec. 72 IRC 1954). 





1 known through the industry for 
high returns to annuity clients. 


WHY MANUFACTURERS LIFE 2 Wide variety and flexibility of plans 


including those with guarantees 
IS A GOOD COMPANY TO CALL ,,, 10, 15 or 20 years. 
3 broad experience in serving annuitants 
and their financial counsellors. 


Your nearest Manufacturers Life Branch Manager will 
welcome the opportunity to outline our complete portfolio 
of high return annuity plans. Phone or write him today. 


BRANCHES IN THE FOLLOWING CITIES: Baltimore e Boise 
Boston e Chicago e Cincinnati e Cleveland e Columbus e Denver 
Detroit e Flinte Grand Rapids e Hartford e Honolulue Indianapolis ° 
Los Angeles e Miami e Minneapolis e Newark e Oklahoma City 
Philadelphiae Phoenixe Pittsburghe Portlande Richmonde Saginaw 
San Diego e San Francisco e Seattle e Spokane e Washington D.C. 


THE 


MANUFACTURERS 
INSURANCE LIFE COMPANY 


HEAD OFFICE (Established 1887) TORONTO, CANADA. 
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A Crepo For ESTATE LAWYERS 


T IS PRETENTIOUS TO CALL ONE’S OPIN- 
| or beliefs a “credo.”! But talking 
with many lawyers in various parts of 
the country has convinced me that the be- 
liefs here stated are sensible, are shared 
by many other lawyers, and should be 
stated if for no other reason than to dis- 
pel some of the propaganda that is em- 
ployed by sellers of estate planning. 

The expression “estate planning” was 
invented about 30 years ago to promote 
sales of life insurance. Now it appears in 
the curricula of respectable law schools. 
It is a live topic in “adult education” for 
laymen — the subject of forums, discus- 
sion groups, and newspaper columns. 
Much of the mail that is received by law- 
yers and laymen consists of leaflets, pam- 
phlets, bulletins in large and capsule 
form — all exhorting the public to have 
their estates planned. An organization is 
dedicated to the proposition that in each 
community, during the month of May in 
each year, everyone should concentrate 
on his or her estate planning. If the pres- 
sure continues, will our entire adult 
population soon be engaged in taking in 
one another’s estate planning laundry? 

It is reported (on the basis of a “sur- 
vey”) that there has been a 20% increase 
in testate deaths during the last 10 years. 

The push against intestacy is not a new 
thing. Intestates were inelegantly de- 
scribed in Elizabethan plays as “stinking 
intestates.” I leave it to my more scholar- 
ly colleagues to corroborate or disprove 
that this was because the making of tes- 
taments was a semi-religious death-bed 
procedure, and because to die intestate 
was to die unshriven. 


A New Growth Industry — Some 
Unreal Propaganda 


Underlying much of the estate plan- 
ning propaganda is the notion that there 
is a new science or body of rules or prin- 
ciples which, if mastered, will magically 
enable one to tell precisely what he or 
she should do — with emphasis on “new 
techniques.” The March 1956 issue of 
"Fortune” magazine described estate 
Planning as a new “growth” industry. 
One of its entrepreneurs coined an even 
fancier title: “estatology.” 

In 1907 Albert Kales wrote a piece in 
19 Green Bag 214 entitled “The Will of 





_‘Nor is it seemly to encumber a “credo” with cita- 
tions, statistics, charts, or the other bric-a-brac of 
Professional papers. That is not my excuse for using 
the title, but it does relieve me of such encumbrances 
— and so this will be the first and only footnote. 
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an English Gentleman of Moderate For- 
tune.” With quiet gusto he described the 
evolution of a form of will for a typical 
combination of circumstances, which was 
no longer a matter of individual choice, 
which was the evolutionary product of 
the best professional craftsmanship, and 
with which the testator should be con- 
tent. 

Now instead of the product of the best 
professional brains, we have hucksters 
with sample cases, crammed with exam- 
ples of all kinds of estate plans — and 
there is the notion that one has only to 
pick out some ready made items or com- 
binations of such gadgetry. For the prac- 
titioners of advertising and merchandis- 
ing it is not a big or frightening jump 
first to present “instant beverages” and 
then to have “instant estate planning” 
gush forth by applying push-button 
formulae. 

Reading and hearing about estate plan- 
ning is now inescapable. Laymen are be- 
wildered about whether one should con- 
sult his accountant, or his life insurance 
advisor, or a trust officer, that one should 
go to his lawyer does not even occur to 
many of them. This is so despite the fre- 
quent exhortations to “see your lawyer.” 

To cause people to do things, or (in 
the Madison Avenue lingo) to “moti- 
vate” them, the authors of propaganda 
try to terrify or appeal to vanity. Estate 
planning propaganda suggests: 


1. that (despite pious protestations to the 
contrary) its main objectives are, during 
life, to cause income to be taxed at the 
lowest possible rates, or be untaxed — 
and at death, to disinherit the District 
Director of Internal Revenue; 

2. that not to try for such tax savings is to 
wake up some morning and find that all 
is lost because unwittingly some tax 
regulation has been transgressed; that 
every estate is over-valued for estate tax 
purposes to the extent of devastavit; 

3. that to try for tax avoidance is to be 
among the smart and intelligent gentry 
— and that not to do so is to be a sim- 
pleton, that only simple people want 
simple solutions; that complexity is the 
hallmark of sophistication; 

4. that there are not only tried and true 
ways to accomplish avoidance of taxes, 
but that the ‘breathless author of the 
particular piece of propaganda has just 
discovered or invented a new twist; 
(often the invention is only to put a 
tacky label on something that was done 
by Chancery laweyrs in England centur- 
ies ago) ; 


5. that to achieve the complex solutions 
which are deemed indispensable there 
must be a “team” of experts — which, 
in turn, produces more propaganda as to 
what experts should be on the team and 
what should be the team rules and pro- 
tocol. 

True, when large amounts of wealth 
are involved, there is often no escape 
from complex solutions. But most law- 
yers have to prepare U. S. estate tax re- 
turns only occasionally, if at all. 

Recently, a university professor was 
the executor and residuary beneficiary 
under the will of a relative who died in 
a rural county in New England. The legal 
work was done by the senior member of 
the bar of that country, who specialized 
in probate work. Everything was done ex- 
peditiously. When the reasonable bill for 
professional services was presented and 
paid, the lawyer thanked the professor 
for entrusting the matter to him, re- 
marked that the relationshp had been 
very pleasant, and said that he was es- 
pecially glad to have handled the matter 
because it had given him his first oppor- 
tunity to prepare a U. S. estate tax re- 
turn. 

Some years ago, when I spoke before 
the bar association of a mid-western 
county about powers of appointment, a 
probate specialist of that bar told me 
that not once had he drawn an instru- 
ment creating a trust or granting or ex- 
ercising a power of appointment. I sus- 
pect, and he agreed with my suspicion, 
that undoubtedly he had had situations 
which called for trusts and powers. 

But one has to deal with much more 
wealth than is present in the great mass 
of cases, before one has to use devices 
like powers of appointment, for example, 
or to become concerned with the intrica- 
cies of Federal gift and estate taxes. For 
most practitioners to acquire the heavy 
guns of estate planning means acquiring 
elephant guns with no elephants to shoot. 
Yet the rider of the estate planning lec- 
ture circuit frequently see familiar faces 
— addicts, beguiled by estate planning 
propaganda. 

Why are there so many estate plan- 
ners, so many hunters of the relatively 
few elephants on which to use the big 
guns? Speaking generally, without in- 
tending to identify any particular group 
or class of estate planners, or their camp 
followers, I offer some explanations: 


1. Almost any reasonably intelligent person 
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(with or without some legal training) 
can soon acquire the glib jargon of the 
estate planning industry — and it is 
easy (and pleasant) to tell others what 
to do about their affairs. 

2. This is non-adversary work — not like 
negotiating a contract with a lawyer on 
the other side who challenges all pro- 

posals — not like litigation when every- 

thing is subjected to challenge and cross- 


examination — thus errors can go un- 
detected. 
3. The subject matter is universal — 


everyone will die, everyone is a prospect. 

4. While there are few jumbo elephant 
cases, there are enough to justify the 
hunt, and on the way to the elephants 
one may pick up a substantial bag of 
small game. 

5. This is not only the age of the expert, 
but of the neophvte who assumes the 
status of an expert by giving himself a 
fancy title. 


Where Estate Planning is Essential 


I do not overlook the situations in 
which expertise is indispensable: how to 
defer the taxation of compensation; how 
much and what property to give away 
and on what terms; how to reclassify 
stock of corporations, or otherwise to re- 
arrange the ownership of wealth in order 
to effectuate advantageous estate plans; 
how to acquire life insurance with the 
least outlay of dollars and the least ex- 
posure to taxation; how to obtain the 
most skilful management of investments, 
having regard to taxation. But in the 
great majority of cases only testamen- 
tary arrangements are significant. 

I do not suggest that there is one body 
of legal rules for big estates and an- 
other for little ones. Sometimes it seems 
that complex intentions and complex fac- 
tual situations are more prevalent in 
lower middle class situations than among 
plutocrats. To the victim, a blundering 
violation of the rule against perpetuities 
is no less reproachful because only a 
small amount of his wealth is involved. 

And although I suggest that too often 
there is over-zeal to avoid taxation, I do 
not suggest that one should not do what 
can properly be done to pay as little 
taxes as possible. 

We have two tax systems. One for the 
wary, the other for the unwary. The tax- 
payer who chooses the less knowledge- 
able or less imaginative tax advisor, or 
no tax advisor, is penalized. Fancy foot- 
work is often rewarded. And, paradoxi- 
cally, sometimes no tax advice and no 
footwork produces the best results. 


Two Types of Lawyers Contrasted 


Let me describe two lawyers. To 
achieve anonymity .and ’ better: to: illus- 
trate my point, I attribute to each the 
' characteristics of a number of lawyers 
whom I know well. But each of my char- 
acters, though a composite, is real. 

One rudely describes estate planning 


as so much “hogwash” — because, says. 


he, it is only concerned with tax-avoid- 
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ance, which requires the making of gifts, 


_and the fat cats whom he represents are 


allergic to private or philanthropic dona- 
tions. So he drafts wills to take advan- 
tage of the marital deduction, and to skip 
death taxes on the passage of property 
from one generation to another — and 
does no more tax planning. 


The other’s mission in life is to outwit 
the Internal Revenue Service. He concen- 
trates on the saving of income taxes 
which, he points out, are much more 
painful than death taxes. With an elec- 
tronic computing machine, with a slide 
rule, with charts, he evolves wondrous 
plans. He says that it is folly to live on 
income. Income should be accumulated in 
havens which are sheltered from income 
tax, and later dealt with as principal. 
Meanwhile it is principal that should be 
spent. He does all this with intricate 
trusts, equitable charges, annuities, and 
other devices. But he has a sure as well 
‘as an imaginative touch, and although 
his clients sometimes take calculated 
risks, in the end they pay much less in- 
come tax than do other similarly circum- 
stanced. 


When he advises irrevocable transac- 
tions, he tries to have some kind of es- 
cape-hatch, so that if the tax advantages 
which he proposes are swept away by 
legislative or administrative action all 
will not have been lost. 


The clients of this foe of the IR.S. 
give or sell appreciated assets to chari- 
ties. At the end of each year, by their 
gifts they have not only stored up bene- 
fits in heaven but are richer on earth. 

Whether the clients’ real intentions, 
apart from saving taxes, are achieved or 
frustrated — or even ascertained — is 
another matter. 





But a client’s intentions are not neces- 
sarily frustrated because his tax bills 
have been lowered. Sometimes the road 
to tax savings is also the best road to 
achieve what the testator really wants 
or should want to have done. If discre- 
tionary powers to distribute or accumv- 
late income in multiple trusts are desir- 
able apart from tax saving, then they 
are all the more attractive if taxes are 
also reduced. The quest should always be 
for the happy road-map. And to over- 
look, or not even try to find that map, is 
just as bad as to travel only for the pur- 
pose of saving taxes. 


Less Happy By-Products of Estate 
Planning 


Sometimes I have suggested at meet- 
ings of estate planning councils that per- 
haps society could get along with a little 
less estate planning, that perhaps it 
would be just as well to dissolve all es- 
tate planning councils, to thrust out of 
our language the expression “estate plan- 
ning” — and just let lawyers practice 
law. I have always raised these questions 
with politeness and tact — yet several 
times it seemed as if I were in danger 
of physical violence. More frequently ! 
have been asked, sometimes petulantly, 
sometimes plaintively, “Why do you dis- 
parage our work — don’t we do good’ 
Don’t we cause the public to put theif 
affairs in order?” 

I have no doubt that some good has 
been: done, which would not have beet 
done but for estate planners. (And I am 
told that in some estate planning coun- 
cils, the lawyer members succeed in mak- 
ing clear to non-lawyer members what 
should be the lawyer’s role.) 

But I perceive many undesirable cot- 
sequences of estate planning propaganda 
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— things which would not have occurred 
if lawyers had done what they should 
have done. And before I describe what I 
think lawyers should do, let me briefly 
describe a few of the less happy aspects 
of this lively new growth industry called 
“estate planning”: 

A. What was traditionally done by 
lawyers is too often being taken over by 
others who are trying to make it a 
psuedo-science, with emphasis on its jar- 
gon and f renetic searching for “new 
twists.” This causes many to lose sight 
of what should be the real purpose of 
estate planning in its best sense. 


B. Nuclear physicists and _ botanists 
need to converse with each other in jar- 
gons of their own, by which they can 
speedily be intelligible to each other. 
Technical jargon is often inescapable in 
legislative drafting. But in estate plan- 
ning, jargon is too frequently only a sub- 
stitute for thinking. 

C. The instruments of estate planning 
are too complicated. There is no excuse 
for wills that run to a score of pages or 
more. and which read like corporate 
mortgages. Yet, many highly placed 
practicing and academic lawyer compla- 
cently regard such things as necessary. 
It may seem incongruous for a lawyer to 
blame non-lawyers for prolixity. But 
forms that are designed to cover all con- 
ceivable contingencies, and fit to a wide 
range of situations, must necessarily be 
long. 


D. A minor kind of estate planning 
bureaucracy has arisen, with burgeoning 
interests in perpetuating the present 
state of affairs. (Cf. Parkinson’s Law) 
Much time has to be wasted in giving 
everybody on the estate planning team 
a hearing. Some members of the team. 
fearing that their contributions will not 
be given prime credit, rush in with a 
completed plan which only needs to be 
“reviewed” by the lawyer — or as to 
which he is only to be the scrivener. Of 
all the pathetic commercial fictions which 
are repeated, but not really believed by 
anybody, the sorriest is the fiction that 


there must always be an estate planning 
team, 


E. When one team completes its work, 
there is nothing to prevent the appear- 
ance of a new planner who brings in his 
own team, with fancier and, therefore, 
better wares — and the whole dreary rit- 
ual of pre-probate analysis and post-pro- 
bate analysis is repeated. 


F, Because non-lawyers have been 
more imaginative, more willing to probe 
among the interstices of the tax law, and 
not inhibited by doubts as to the applic- 
able rules of law or by professional can- 
ons against solicitation, they have some- 
times put forth plans which are ingen- 
lols and which can be adapted. Lawyers 
have not been acute enough or aggressive 
enough to subject such proposals to criti- 
cal analysis. 
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Real Remedy Not by Attacking 
Unauthorized Practice 


I deplore the savage way in which some 
lawyers attack all trustmen and all life 
insurance advisors and all certified pub- 
lic accountants. On the other hand, law- 
yers should recognize the value of the 
work of our committees on unauthorized 
practice of law, and that the main pur- 
pose of such committees is not to enforce 
a kind of trade unionism for our benefit, 
but to protect clients. 


It is not an overstatement to say that 
when unauthorized practice appears, it 
is often preceded by inadequacy on the 
part of lawyers. More than the prosecu- 
tion and enjoinder of unauthorized prac- 
titioners is required. I suggest that if 
lawyers did better what. they are sup- 
posed to do, much of unauthorized prac- 
tice would vanish. And I am bold enough 
to say that much more life insurance 
would be sold — and sold in a better 
way, and many more testators and set- 
tlors would name corporate fiduciaries if, 
instead of concentrating on estate plan- 
ning, the insurance and trust people con- 
centrated respectively on presenting the 
advantages of life insurance and corpo- 
rate fiduciaries. 


In Praise of Trust Companies and Life 
Insurance — and How to Use Them 


If trust companies did not exist, they 
would have to be invented before sun- 
down. In almost every situation which 
involves any significant amount of 
wealth, it is an empty question to ask 
whether a corporate fiduciary should be 
appointed. The questions are: on what 
terms should the trust company be ap- 
pointed; what is it likely to do well in 
the circumstances of the case, what not 
so well; how can it be made likelier that 
the trust company will do well those 
things for which it is_ singularly 
equipped; how can be avoided the things 
that it is feared it will not do so well? 

Life insurance has its uses in almost 
every estate plan — but what kind of life 
insurance, and what should be the ar- 
rangements for the ownership thereof 


and the payment of premiums — and the 
disposition of the death proceeds ? 


What is Required of Lawyers 


The solutions to these problems will 
not come from assembly-line production 
of estate plans, or advertising slogans or 
salesmanship. They will be arrived at 
only as a result of informed and imag- 
inative professional services of lawyers. 


I do not stress here what is required 
of lawyers as craftsmen — a working 
knowledge of all the branches of substan- 
tive law that are involved and facility in 
drafting instruments. I do not mean to 
imply that such craftsmanship is not es- 
sential — or that it is easily acquired or 
that most lawyers have it. But I do not 
stress it here because I wish to speak of 
things that must be observed in addition 
to such craftsmanship. And I would de- 
scribe such additional requirements as 
follows: 


1. Helping Testator Shape His Plan 


The testator is inexperienced — he has 
never died before. His energies and 
thoughts have been devoted to the ac- 
quisition or retention of wealth — not to 
giving it away. What he must think 
about now is contrary to his everyday 
experience. What he knows about wills 
he has picked up as a reader of novels, 
as a playgoer, or as a television watcher 
— and much of it is mixed up with mis- 
information that he has so acquired and 
estate planning propaganda to which he 
has been exposed. 

What motivates the testator when he 
thinks about making his will Love — 
which produces a duteous will? Hate — 
which produces a spiteful or unduteous 
will? Or indifference, the desire to con- 
form — because all decent people leave 
wills and he wants to be decent? (I hope 
that my passing reference to emotions 
will not encourage anybody to add head- 
shrinkers to the estate planning team.) 
If I had to limit myself to a single moti- 
vation which should actuate all testators 
of good will, I would say one should leave 
a will because one does not wish to leave 
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things in a disorderly condition nor cause 
trouble for those who follow him. 

When the testator is in a testamentary 
frame of mind, what does he intend? In- 
tention involves comparing possible al- 
ternatives and selecting ones which suit. 
How can there be intelligent selection of 
“A” as compared with “B”, unless one 
knows and compares what are the prob- 
able consequences of “A” and “B”, i.e., 
the relative advantages and disadvan- 
tages of “A” and “B”? 

Thus I arrive at what I suggest is the 
most important part of the lawyer’s job: 
to explain and to interpret to the testa- 
tor, what will be the probable conse- 
quences of his doing this or that as com- 
pared with something else; to guide him 
in shaping his testamentary plans. This 
calls for something of the touch of the 
sculptor — and Michelangelo did not 
work as the member of a team. 

The consequences of what the testator 
thinks he intends are not always appar- 
ent. To give but one example: one can 
have mastered all the substantive law of 
wills and trusts but unless he is familiar 
with how trusts actually function, and 
how the desired trust is likely to be ad- 
ministered by the trustee who is about 


to be appointed, he will not really know > 


what he is doing. Yet estate planning 
salesmen and newspaper columnists who 
last week were unaware of trusts glibly 
say — “Let’s set up a trust.” 

The testator must be made to realize 
that property does not float automatical- 
ly from the dead to the living — that it 
must be administered — that the best 
dispositive plan may be worthless unless 
competent managers are chosen to carry 
out the plan. 

As law students we learned that a 
trust will not fail for want of a trustee. 
What we were not taught is that a care- 
fully formulated plan may be completely 
frustrated if the settlor has chosen in- 
competent trustees. The choice of disposi- 
tive trust provisions is dictated by the 
availability of competent trustees to 
carry out the desired provisions. By 
“competent” I mean competent to exe- 
cute the specific dispositive provisions 
that are desired — not competency in 
VACUO. 

What is the trustee likely to do or not 
do about investments? What principal 
and income questions are likely to arise 
— how are they likely to be adjusted? 
What of discretionary powers to dis- 
tribute principal — or even to “collapse” 
the trust? How are the chosen trustees 
likely to deal with such things — what 
language can be employed to assure that 
what the testator desires will be done? 

Almost every lawyer knows about the 
trustee’s duty to be impartial between 
life beneficiary and remaindermen. Not 
enough lawyers know that if it is desir- 
able to do so, the settlor can relieve the 
trustee of that duty, and make clear that 
he wants the current income beneficiary 
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to be favored — and not many know 
what is the best way to assure that such 
intent will be carried out. It is absurd to 
devote page after page to administrative 
powers regarding principal and income 
questions concerning mineral interests 
when the testator does not really want a 
nice balance between the rights of life 
beneficiaries and remaindermen. 


2. Helping Testator Think About What 
He Should Think About 


Let me give some other examples of 
what I mean by proper guidance: after 
benign cross-examination of the testator, 
it appears that he came up the hard way, 
that he has never forgotten his poverty- 
stricken youth, that what he wants to be 
sure of above all else is that his children 
will always have “eating money.” But it 
is clear that the catastrophe of not hav- 
ing it is so remote that it is unrealistic 
to discuss it. The testator knows of the 
tragic consequences of not having enough 
money to live decently. He is not aware 
of the tragedies that can be caused by 
having too much money, without prepara- 
tion for wise disposition thereof. Shall 
he be a Spartan: cut his children off with 
only a token, so that they may have the 
spur of poverty, so that they will not be- 
come remittance men, so that their char- 
acters will develop in the right way? 
What sort of disposition will be likely to 
imbue them with the responsibilities of 
wealth? And has the testator been so 
busy making money, that he has not yet 
learned of the difficulties of keeping 
capital? 

These questions cannot be answered 
merely by proper drafting, by inserting 
or excluding words. Much more than that 
is required. The testator must be made 
to understand what is his special problem 
— that it is similar to, but still different 
from, that of all other testators. He 
should understand that what he decides 
while his children are still infants must 
be reviewed as they grow older, as their 
characters develop; that there is nothing 
so revocable as a will, but nothing more 
irrevocable when rigor mortis sets in. So 
the testator must be prepared to cover 
things now that seem pretty remote, but 
which if uncovered will produce difficul- 
ties. 


The testator may have an unreasoning 
prejudice against future sons-in-law or 
daughters-in-law who may remarry and 
bestow his wealth on strangers. To write 
such prejudices into the will, at the be- 
hest of the testator, is to be a servile 
amanuensis. Tactfully, to show the tes- 
tator how he can empower his children to 
provide for their deserving spouses, if 
his children so desire, out of income, and 
without permitting the testator’s princi- 
pal to fall into the hands of strangers, is 
to do what is required of a lawyer. But 
lawyers often fail to do things like this 
because all concerned are overwhelmed 





by the etstate planning techniques, and 
do not recognize that they are dealing 
with particular human beings and not the 
faceless, anonymous H and W of the ¢. 
tate planning “literature.” 

Only by paying attention to such per- 
sonal matters, making judgments based 
on experience, with shrewd appraisal of 
the circumstances of the particular fam. 
ily, and recognizing that no two families 
are alike, can intelligent suggestions he 
made. Judgment must be exercised ag to 
how far to go in the dispositive plan, 
what to cover, what to leave to Prov. 
dence. It is folly to try to cover every- 
thing, to write what amounts to a little 
treatise on the law of wills and trusts 
and administration of estates. 


3. Obtaining Testator’s Confidence 


If the lawyer is to succeed in guiding 
the testator, he must, above everything, 
have the capacity to inspire confidence, 
He will not inspire confidence if he is un- 
sure of himeslf. Many lawyers have the 
requisite craftsmanship, and much com- 
mon sense and good judgment but are 
overwhelmed by the estate planning 
paraphernalia, about which they have 
read and heard so much. Then, instead of 
a sure-footed little expedition with the 
testator, there is uneasy stumbling 
through a fog, and always doubt whether 
or not testator and lawyer have arrived 
at any destination that is really desired 


Using the Lawyer-Specialist 


It is difficult, and probably undesirable 
to say that only testators whose estates 
are greater than a specified amount need 
tax planning. But when the amount and 
the nature of the wealth is sufficient tc 
attract the intricacies of the Federal gift 
and estate tax system, then craftsman: 
ship, plus common sense and good judg: 
ment and the capacity to inspire confi 
dence, is not enough. Then expertise mus| 
also be supplied. 

I have heard it said that lawyers can 
never hope to furnish such expertise — 
that the expertise must be provided by 
the estate planning team. In actual prac- 
tice, two failings are common: (1) either 
the expertise is not summoned at all, or 
(2) when summoned, it is not properly 
applied. 

It has been said that war is too impor- 
tant to leave to generals. I suggest that 
the planning and drafting of wills and 
trusts is often too important to be et- 
trusted entirely to tax and other estate 
planning experts. Sometimes the best 
procedure is politely to listen to the ex- 
perts — and then politely dismiss them 
and get on with the real job. 

We would have much less of the trou- 
bles I have been describing if general 
practitioners (or practitioners whose 
work does not require frequent counsel- 
ling of testators) would call in a lawyer 
specialist whose day-to-day work consists 
of drafting wills and trusts with ade 
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quate attention to tax problems. It is de- 
plorable to rely entirely on the lay ex- 
perts of the estate planning team, or 
blindly to accept plans which have been 
plucked from an assembly line at the 
home office of an insurance company, or 
uncritically to adopt, word for word, the 
model forms offered by a trust company. 
Regrettably, these things are done fre- 
quently. 

It is obvious why general practitioners 
do not hesitate to call in trial counsel, or 
patent counsel, or admiralty counsel. 
There is no loss of face in summoning 
such specialists. But here we have an- 
other factor and it is desirable that it be 
discussed frankly. 

It is common knowledge that lawyers 
are content with little or almost no re- 
muneration for writing wills — on a 
“loss-leader” basis, in the expectation 
that the remuneration will come after the 
testator’s funeral, from the recipients of 
a windfall. Nor is this such a big secret 
among sophisticated testators. It is wide- 
ly accepted as a painless way of paying 
for professional services. 

It is feared that if the testator is al- 
‘lowed to get into the hands of a lawyer- 


specialist, the fee for representing the - 


estate will also find its way into the 
hands of that specialist. But it is wrong 
and unjustified to assume that this ig- 
noble result must follow. I suggest that 
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almost everywhere, by discreet inquiry in 
professional circles, a general practition- 
er can obtain a competent lawyer-special- 
ist who will collaborate with him in 
achieving what has to be done by sound 
estate planning in the best sense of that 
expression. 

Sometimes a frightfully-botched job is 
dene by a general practitioner, when in a 
city less than a hundred miles away, 
there is professional talent that could 
have been used to good advantage, with- 
out any risk of disturbing the general 
practitioner’s legitimate interest as the 
lawyer in the matter. I do not imply that 
such talent is only to be found in large 
cities. Nor do I suggest that we need 
some kind of formal recognition of estate 
specialists, with examinations and all the 
other rituals of status. I do say that any 
lawyer who needs help along these lines 
can find it, not too far from wherever his 
office may be, among lawyers who have 
devoted their professional lives to this 
kind of work, whose standing in the pro- 
fession is so well established that it need 
not be artificially supported by some kind 
of status symbol. 

An expert of that kind will be paid 
more than the usual pitiful fee for writ- 
ing a will. But such expert will not at- 
tempt the work alone — he will need and 
want the complete collaboration of the 
sending lawyer, whose knowledge of the 
personal factors and the other facts will 
be indispensable. Thus, there is a profes- 
sionally proper basis for sharing the 
larger fee of the specialist — and there 
will be produced for the sending lawyer 
a fee that he otherwise would not have 
had. (Sometimes part of such fee will be 
deductible on the client’s income tax re- 
turn.) But what is much more important 
is that the sending lawyer will have the 
satisfaction of knowing that his client 
and his client’s family will be the recipi- 
ents of competent professional services, 
and in keeping with the best traditions 
of our profession. Virtue is its own re- 
ward — but virtue plus adequate remun- 
eration is the nicest kind of pragmatism. 

Far from scorning the collaboration of 
non-lawyers, I would emphasize the de- 
sirability of such collaboration when it 
is needed — but only when it is really 
needed. The services of experienced and 
competent trust men, investment advis- 
ors for financial illiterates, life insurance 
advisors, and certified public accountants, 
are sometimes indispensable — but the 
big team has to be summoned in few, if 
any, cases. 

But there are too many non-lawyer 
purveyors of expertise. Their offerings 
must be subjected to cold, hard-eyed ap- 
praisal — over-cleverness is always to be 
suspected. Such appraisals must be made 
by lawyers — and general practitioners 
who are not experienced enough to cope 
with the complex situations that some- 
times arise can easily find the requisite 
skill among their brethren-at-law. 





Summary 


Giving heed to taxation is imperative 
— but making a will still remains ye 
personal and confidential. Without being 
stuffy about it, one may also say that it 
is a solemn and serious transaction. The 
place for it to begin, to be carried out. 
and to be completed is in a law office — 
with as few participants as may lp 
necessary. It is not to be done by sales. 
men, with charts and slide rules, with 
canned jargon, with complexities — wher 
plain concepts and plain words will suf. 
fice. 


If I should be accused of unrealistically 
pleading for ideal and impossible soly. 
tions, I would say that what I describe as 
ideal is also practical and possible. The 
estate planning services which are gp 
widely broadcast are offered without cost 
to the recipient — like free samples, or 
the giving of dishes to induce the public 
to go to the movies. The outlays for such 
services are large and often unnecessary 
and wasteful. 


Qualified lawyers do not need to be 
“sold” on the advantages of having a cor- 
porate fiduciary, or the proper use of life 
insurance. As more and more qualified 
lawyers are called in to do the job, the 
less need will there be for such outlays 
in the commercial world — and then the 
offerors of trust services and life insur- 
ance will stress the essence of what they 
have to offer, the real value of which is 
so frequently ignored because it is dis- 
guised in the trappings of “estatology.” 

At recent conferences of anthropolo- 
gists and sociologists, pundits observed 
that we have been so intent on helping 
underdeveloped peoples in far off places 
that we have ignored our own overdevel- 
opment — that the professions of law 
and medicine are ceasing to be solitary 
professions. Estate planning is a good 
example of overdevelopment and over- 
organization. 


If I am wrong, and if the lawyer’s tra- 
ditional role is not to be recognized and 
strengthened, we will have permitted our 
profession to be debased — to the detri- 
ment of our clients. 


A A A 


FIFTH SOUTHERN TRUST CONFERENCE 
SET FoR NorFOuLK, VA., May 16-18 


The Fifth Southern Trust Conference, 
sponsored by the Trust Division of The 
American Bankers Association, will be 
held in Norfolk, Va., May 16-18, 1962. 
Hosts to the conference, to be held in 
Norfolk’s new Golden Triangle Motor 
Hotel, will be the Virginia Bankers As 
sociation and the Norfolk-Portsmouth 
Clearing House Association. Edwin 8. 
MacKethan, senior vice president and 
trust officer, National Bank of Com- 
merce, Norfolk, will be general chal 
man. 
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advisory custodies, estate and trust 
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Report of the Committee on 


FEES AND COMMISSIONS IN PROBATE PROCEEDINGS 


HE COMMITTEE’S WORK THIS YEAR 

has been largely devoted to a study 
of the basis for the allowance of fees 
out of a decedent’s estate in will contest 
proceedings. The Committee has also 
considered a recent Ohio decision which 
pertains to the right to attorneys’ fees 
on non-probate assets and the problem 
of fee charges in ancillary proceedings. 


I. Fees in Will Contest Proceedings 


There are statutes in many states, 
some merely declaring the executor’s 
duty to defend the will; others specify- 
ing to whom and under what circum- 
stances fees may be awarded. The com- 
mittee has not attempted any analysis 
of these statutes but instead has turned 
to the case law which has developed 
both from the statutes and from com- 
mon law principles. The attention of the 
committee has been directed to the basic 
principles involved in allowing fees 
rather than the amount of the fee. 


At the outset one statement is clearly 
safe: Never take it for granted that your 
client will be entitled to recover your 
fees out of the estate. In attempting to 
arrive at equitable results in these cases 
the courts have been struggling to recon- 
cile conflicting principles. On the one 
hand is the presumption of the validity 
of a will out of which has evolved a 
duty of the executor to defend the will. 
On the other hand is the usual finding in 
a successful will contest that the paper 
is not the will of Mr. X. There is a 
certain obvious inequity in loading on 
the contesting heir not only his own 
expense of contest but the expense of 
his opponent in attempting to sustain 
this paper. Also, there is the usual rule 
that each party bears his own expense 
in litigation. The decisions reflect the 
clash between these basic principles and 
efforts to reach results which represent 
compromises with one or more of them. 


Fees Where Will Is Denied Admission 


Several cases allow a nominated ex- 
ecutor who resisted a contest before the 
will had been admitted to probate fees 
out of the estate. In re Hentges Estate, 
124 N.W. 929 (Mo., 1910). The execu- 
tor’s resistance was successful. Yet the 
court expressed doubt as to the execu- 
tor’s good judgment, saying: 


“It may be that the executor would have 
exercised better judgment had he permitted 
the contending heirs to litigate the validity 
of the will but he was not compelled to do 
so nor does the record suggest bad faith in 
casting the weight of his influence and au- 
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thority into the balance in favor of the pro- 
ponent.” (p. 931.) 


In In re Hawley’s Estate, 189 S.E. 305 
(W. Va., 1987), the will was denied 
probate but the nominated executors 
were allowed their attorneys’ fees out of 
the estate, the court saying: 


“... the nominees in the will of 1930 not 
only had a right, but owed a corresponding 
duty, to present such paper, and to incur 
necessary expenses, including attorneys’ 
fees, in an effort to have the same pro- 
bated.” (p. 306). 


The court stressed that the nominees 
had acted in good faith. 

In Freeman v. Hulbert, 203 N.W. 158 
(Mich., 1925), the nominated executor 
obtained court approval of the employ- 
ment of counsel, pursuant to a Michigan 
statute, in advance of the contest. 

In Mitchell v. Parker, 151 So. 842 
(Ala., 1984) and Crossley v. Davies, 44 
So. 2d, 489 (Ala., 1950), the court al- 
lowed the nominated executor fees out 
of the estate. In the first case, probate 
was refused; in the second, the will was 
admitted. In the Mitchell case the court 
indicated that prima facie it is the 
“duty” of the nominated executor to 
prosecute the petition to probate against 
a contest although in some cases the 
court “in its sound judicial discretion” 
might find it “inequitable or unjust” to 
allow fees out of the estate. 

In the other cases examined, the execu- 
tor was denied the the right to recover 
his attorneys’ fees and expenses out of 
the estate on one ground or another. In 
In re Silva’s Estate, 84 P. 2d 50 (Calif., 
1938), the court denied fees to an execu- 
tor who defended a contest before ad- 
mission of the will on the grounds that 
it was not “necessary” that she defend: 


“Each devisee and legatee would, under 
the facts, have taken under the law of suc- 
cession the same as under the will. If the 
will was declared invalid no executrix could 
be appointed and if it were declared in- 
valid for the reasons set forth in the plead- 
ing filed by the contestants, the good name 
of Gladys C. McCormick might be sullied. 
Otherwise we can see no benefit to be de- 
rived by her, by the devisees and legatees 
nor by the estate. The making of an allow- 
ance in such an application is largely dis- 
cretionary.” (p. 60.) 


In In re Pryor’s Estate, 125 P. 2d 511 
(Calif., 1942), fees for successful defense 
of a contest before admission of the 
will were denied the executrix-legatee 
because she individually was substan- 
tially benefited. The contestant was one 


of the residuary devisees. 
court said: 


There the 


“The executrix being substantially bene- 
fited and only a part of the devisees being 
benefited, it was practically a contest be- 
tween individuals and was not such a con- 
test as under the statutes the executrix was 
entitled to defend at the cost of the estate.” 
(p. 513.) 


The court went on to indicate that to 
permit an allowance in such a case the 
estate must all go to parties benefiting 
by sustaining the contest. Similarly, in 
In re Higgins’ Estate, 111 P. 8 (Calif., 
1910), the court denied a recovery of 
fees to the successful executor on the 
ground that he was the only person bene- 
ficially interested in maintaining the 
will. In In re Arnold’s Estate, 8 P. 2d 
897 (Calif., 1932), the nominated execu- 
tor was unsuccessful; the court denied 
fees and pointed out that the nominated 
executor is under no duty to offer the 
will for probate and oppose a contest. 
There were intimations in all these 
cases that there might be circumstances 
under which a nominated executor might 
recover his attorneys’ fees. 


In Ellis v. Moss, 77 S.W. 2d 377 (Ky., 
1934), the will was set aside on a con- 
test. The executors did not qualify and 
the court denied fees on the ground that 
they were not acting as fiduciaries, but 
in concert with the other beneficiaries 
in resisting the contest. 


In In re Carpenter’s Estate, 143 A. 
585 (Md., 1929), an administrator ad 
litem, appointed by the court to defend 
the will when the beneficiaries failed to 
appear, was denied fees out of the 
estate, the court saying: 


“If the caveat had been filed after pro- 
bate, it would have been the duty of the 
executor to defend the will and his reason- 
able expenses incurred in the litigation 
would be payable out of the estate regard- 
less of the result. . . . But when a caveat 
is filed before the probate of the will, it is 
beyond the authority of the orphans’ court 
to charge the estate with counsel fees for 
services to the contesting parties.” (p. 586.) 


In In re Ballard’s Estate, 247 S.W. 
2d 683 (Mo., 1952), the will was re- 
jected by the probate court and the 
nominated executor (who was also a 
beneficiary) sued to establish the will. 
The court denied any recovery out of 
the estate, saying: 


“In Braenel v. Reuther, 270 Mo., 603, 193 
S.W., 283 ... this court held that an adminis- 
trator could not institute or maintain a suite 
to contest a will. The same rule applies to 
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an executor named in a purported will 
which has been rejected by the probate 
court. The person named as executor can- 
not in that capacity maintain an action to 
establish a will. ... 

“The heirs at law should not be charged 
with the expenses and attorneys’ fees of 
their adversaries in an unsuccessful attempt 
to take from the heirs their inheritance.” 


In Dodd v. Anderson, 90 N.E, 11387 
(N.Y., 1910), the court ruled that if the 
nominated executor never secures pro- 
bate of the will he individually is liable 
for his counsel fees; after the executor’s 
appointment, fees for resisting a con- 
test may be charged to the estate. 

In Cheeseborough v. Corbett, 155 S.W. 
2d, 942 (Tex., 1941), the court noted 
that the beneficiaries were represented 
by their own counsel and held that it 
was error to award fees to the attorney 
for the executor out of the estate in the 
absence of a showing of some necessity 
for his empioyment. 

While it is unwise to attempt to state 
hard and fast rules in this field, it is 
clear that the courts have been reluctant 
to charge the estate for attorneys’ fees 
where the executor has not been ap- 
pointed and probate has been denied. 


Similarly, the courts have denied at- 
torneys’ fees out of the estate to tem- 
porary or special administrators defen4- 
ing the will. Young v. Freeman, 118 S.E. 
204 (Ga., 1922); Zimmer v. Saier, 119 
N.W. 433 (Mich., 1909); Gilroy v. Rich- 
ards, 43 S.W. 667 (Tex., 1901). 

In Jn re Keene’s Estate, 168 N.W. 943 
(Mich., 1918), the nominated executor 
was denied any recovery out of the 
estate for fees incurred in attempting to 
establish a lost will. Creditors objected 
on the ground the cost of litigation would 
have rendered the estate insolvent. 


Fees for Resisting Probate of Later Will 


In two cases an executor in an earlier 
will was permitted to recover fees out 
of the estate for resisting the admission 
of a later will to probate. In re Riemer's 
Will, 185 N.E. 403 (N.Y., 1933) and /1 
re Jolly’s Estate, 101 P. 2d 995 (Wash., 
1940). In the Riemer case the executor 
was successful; in the Jolly case he was 
not. In both cases the court held it was 
the executor’s duty to resist the later 
instrument. 


On the other hand, the courts of 
Pennsylvania and Oregon denied any 
fees out of the estate in such a situation. 
In re Fetter’s Estate, 29 A. 2d 361 
(Penn., 1942); In re Carlson’s Estate, 
68 P. 2d 119 (Ore., 1937). In the Oregon 
case the court held that the executor had 
acted in bad faith from his own per- 
sonal interest. (Both the executor and 
his attorney were legatees under the 
earlier will.) In both these cases the 
resistance was unsuccessful. 

Similarly. several courts have held 
that a validly appointed administrator is 
not entitled to recover any fees out of 
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the estate for contesting the validity of 
a will. Meek v. Addison, 67 Ill. 46 
(1873); Stanley v. Beck, 7 So. 2d 276 
(Ala., 1942). In the Meek case the court 
said: 


“The administrator was under no legal 
obligation to contest the validity of the 
will. He was not bound to do so by virtue 
of his office. Hence, the payment of fees to 
attorneys for such purpose forms no proper 
deduction from the funds in his hands. He, 
and those personally interested with him in 
opposing probate of the will, so far as any 
contract was made, must bear the burden of 
such payment. The legatees cannot be com- 
pelled to pay any portion of fees for litiga- 
tion in opposition to their interests.” (p. 


51.) 


In the Stanley case the court, after 
stating the general rule, actually per- 
mitted recovery because the successful 
adminstrator had acted with the knowl- 
edge and approval of the sole heir. 

It is difficult to see why the executor 
in an earlier will should stand on any 
different footing than any other con- 
testant. 

Only one state, Pennsylvania, has con- 
sistently held that a contest is between 


- the heirs and the legatees and that an 


executor has no authority, at the ex- 
pense of the estate, to employ legal coun- 
sel in a will contest. In Re Faust’s Estate 
73 A. 2d 369 (Penn., 1950). However, 
in Pennsylvania, where the executor is 
also a trustee, it is not only his right 
but his duty to defend and he may 
equitably be paid out of the trust estate. 
Mead v. Sherwin, 118 A. 731 (Penn.); 
In re Lowe’s Estate, 192 A. 405 (Penn., 
1937). In In re Bennett’s Estate, 77 A. 
2d 607 (Penn., 1951), the court allowed 
the successful executors fees only be- 
cause the sole legatee had acquiesced in 
the employment of counsel by the ex- 
ecutors and employed none himself. 


Duty to Defend 


Numerous cases have held that the 
duly appointed executor is entitled to 
recover his attorneys’ fees incurred in 
defending the will out of the estate. 
The following cases, where the executor 
successfully defended, were based on a 
duty to defend the will. Quinn v. Driver, 
136 S.W. 2d 1015 (Ark., 1940) [here 
the court rejected an argument that the 
executor had no concern in a contest 
between heirs and legatees]. In re Dun- 
ton’s Estate, 60 P. 2d 159 (Calif., 1936) 
There, after categorically stating the 
executor’s duty to deferd the will “a 
executor’s duty to defend the will 
“against all attacks,” the court stressed 
that the executor was also sole legatee, 
intimating the results might have been 
otherwise if others had been interested.] 
Reed v. Reed, 74 S.W. 207 (Ky., 1903) 
[here the devisees notified the executor 
they would employ their own counsel to 
defend the contest and pay no part of 
the fee of any counsel employed by the 





executor; nevertheless, the court gj. 
lowed counsel fees to the executor out 
of the estate: “This duty the law jm. 
posed upon him and he could not dele. 
gate it to the devisees.” ]. Ex parte Miller, 
5 S.E. 2d 865 (S.C., 1939) [the court 
stressed that the executor has a duty to 
defend and that the allowance of fees 
is not dependent on success]. In re Wah. 
Kon-Tah-He-Ump-Ah’s Estate, 261 Pp. 
$73 (Okla., 1927). In re Grover’s Estate, 
206 N.W. 988 (Mich., 1926). 


Similarly, in the following cases where 
the will was set aside the executor was 
allowed counsel fees out of the estate 
upon the basis of a duty to defend. Sue. 
cession of Heffner, 21 So. 905 (La, 
1897); Chapman v. Kennett, 146 P. 
1153 (Kan., 1915); Perigren v. Jones, 
80 Ill. 177 (1875); Shaw v. Camp, 56 
Ill. App. 23 (1894). 


Good Faith Required 


In the following cases the courts in. 
dicated that the executor must also be 
acting in good faith to recover his coun- 
sel fees. Medill v. McIntire, 16 P. 2d 
952 (Kan., 1932) [will set aside]; 
Hale v. Cox, 200 So. 772 (Ala., 1941) 
[will set aside; the court further quali- 
fied the right to allowance by saying 
“unless the court, in its sound judicial 
discretion . . . finds that it would be 
inequitable and unjust to allow it out 
of the estate.”]; Samples v. Samples, 
21 S.E. 2d 601 (Ga., 1942) [will set 
aside]; Douglas’ Admr. v. Douglas Exzr., 
48 S.W. 2d 11 (Ky., 1932) [will set 
aside; the daughter of the executor was 
the principal beneficiary]; Meeker ». 
Meeker, 37 N.W. 773 (Iowa, 1888) [will 
set aside; the court indicated that if 
the verdict had been based on the ex- 
ecutor’s undue influence fees would have 
been denied]; Godfrey v. Phillips, 209 
Ill. 584 (1904) [will set aside]; Mis 
sionary Society v. Goheen, 84 Ill. App. 
474 (1899) [will sustained]; Pendleton 
v. Hare, 231 S.W. 334 (Tex., 1921); 
In re Carroll’s Estate, 196 P. 996 
(Mont., 1921) [will set aside]; McCar- 
non v. McCannon, 2 S.W. 2d 942 (Tex, 
1928) [probate refused]; Katien %. 
Beckers, 177 S.W. 904 (Va., 1935) [will 
declared invalid]; In re Klein’s Estate, 
183 P. 2d 518 (Wash., 1947) [will set 
aside]. 


Discretion of Court 


In an Ohio case, In re Spidel’s Estate, 
110 N.E. 2d 718 (Ohio, 1952), the court 
made it clear that the court has a larg¢ 
discretion, while awarding fees to the suc 
cessful executor. And in Knapp 
Knapp, 134 A. 24 (Md., 1926), where 
the court allowed fees for an unsuccess- 
ful defense, it said: “. . . we are not to 
be understood as formulating or enul- 
ciating any unvarying and hard and fast 
rule on this subject, as by the very na 
ture of such cases each case must, it 
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large degree, depend upon its peculiar 
circumstances.” 

In two Illinois cases fees were denied 
although the executors were successful, 
Graham v. Deuterman, 206 Ill. 378 
(1903) and Rice v. Winchell, 285 Ill. 36 
(1918), on the ground the court was 
exercising the sound discretion committed 
to it. 

In Butt v. Murden, 152 S.E. 330 (Va., 
1930), where the will was set aside, the 
court stressed that the will provided for 
monuments, etc., and there was no one 
but the executor to defend. It allowed 
the executor fees but went on to say: 


“ . . If the executor acts in good faith, 
he is generally entitled to reasonable allow- 
ances. In most contests, however, it is mere- 
ly a question between persons who take the 
estate if the will is established and those 
who will take it under the law of descents 
and distributions, if not established. In 
such cases the executor should leave these 
interested parties to conduct the litigation 
at their own expense and to abide its re- 
sults without imposing substantial charges 
against the estate represented by the execu- 
tor.” (p. 331.) 


Personal Interest of Executor 

The courts have rejected the conten- 
tion that the personal interest of an ex- 
ecutor necessarily impugns his good 
faith. Thus, in Williams v. Hankins, 245 
P. 483 (Colo., 1926), the court said: 


“It is said that Hankins (executor) did 
not act in good faith, but from the motive 
of his legacy in the will. He acted in good 
faith if he honestly believed the will valid. 
... The claim that Hankins could not have 
acted in good faith because he was per- 
sonally interested will not bear examina- 
tion. In almost every case involving a 
question of good faith he whose good faith 
is questioned has acted in his own interest. 
... If the hope of fees as executor is a 
negative of good faith, no one named as 
executor could in good faith propose the 
will for probate.” (p. 484.) 


In Missionary Society v. Goheen, 84 
Ill. App. 474 (1899), the Illinois court 
said: 


“He (the executor) was not alone in- 
terested, and other interested parties had 
the right to rely upon his discharge of duty 
and, as we have seen, if unwilling to do 
that he should have resigned.” (p. 476.) 


In In re Chapin’s Estate, 144 P. 2d 
738 (Wash., 1944), the executor, indi- 
vidually, was the only person who bene- 
fited financially by the will’s being sus- 
tained. Nevertheless, his counsel fees 
were allowed out of the estate because 
of the benefit of having the “true will” 
sustained. 

In In re Lorch’s Estate, 33 N.Y.S. 
2d 157 (1941), the court distinguished 
the case where the executrix was the 
sole legatee, saying: 


“The duty of sustaining the provisions of 
the will was none the less obligatory be- 
cause the executrix was a legatee and might 
profit, to some extent, by excluding the 
surviving spouse from sharing in the estate. 
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. . . The contest was not one between the 
spouse and a sole legatee where it might be 
said that the legatee was protecting his own 
personal interests.” (p. 162.) 


Similar views were expressed in In re 
Everman’s Estate, 109 N.Y.S. 2d 669 
(1952). 

In a number of cases, on the other 
hand, the courts have denied the executor 
the right to recover counsel fees from 
the estate where he was alone, or primar- 
ily interested, as beneficiary, in sustain- 
ing the will. Thus, in Daly v. Moran, 75 
S.W. 2d 1041 (Ky., 1934), where the 
will was set aside, the court said: 


“On the facts appearing, this case falls 
within the rule where the executor is the 


principal beneficiary of the will, though he 
may be the nominated and acting executor, 
and it is apparent the will contest involved 
the interest of no one except himself in- 
dividually, and that his efforts to maintain 
it, if successful will inure exclusively to 
him, personally, he is not entitled to an al- 
lowance from the estate of counsel fees 
expended by him in unsuccessfully defend- 
ing the contest of the will.” (p. 1042.) 


Little v. Gavin, 16 So. 2d 873 (Ala., 
1944); In re Hart’s Estate, 87 N.E. 2d 
268 (Ohio, 1949); In re Nolan’s Estate, 
108 P. 2d 391 (Ariz., 1940); Slaughter 
v. Caldwell, 287 S.W. 720 (Ky., 1926); 
In re Charles’ Estate, 248 N.W. 847 
(Neb., 1932). These cases did not in- 
volve findings of bad faith but were 
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based on the personal interest of the 
executor. 


Administrator With Will Annexed 


On the same basis of a duty to de- 
fend the will, fees out of the estate have 
been allowed an administrator with the 
will annexed. Souter v. Fly, 33 S.W. 2d 
408 (Ark., 19381); McIntire v. McIntire, 
192 U.S. 116 (1904 - D.C.); Butler v. 
Bocock, 160 Ill. App. 501 (1911) [will set 
aside]; Putnam v. Neubrand, 109 N.E. 
2d 123 (Mass., 1952); In re Caine’s Es- 
tate, 231 P. 2d 274 (Wash., 1951). In 
In re Gould’s Estate, 116 N.Y.S. 2d 
269 (1952), the administrator c. t. a. 
was denied counsel fees where the will 
was set aside for want of execution. 


Preparation for Contest; 
Defense 


Unsuccessful 


Fees have been allowed for services 
in preparing for trial where the contest 
was settled or dismissed before trial. In 
re Robinson’s Will, 109 N.Y.S. 2d 67 
(1951); In re Peck’s Will, 227 N.Y.S. 
682 (1928). 


In In re Kesl’s Estate, 161 P. 2d 641 
(Mont., 1945), the executor was denied 
fees where the will was set aside al- 
though the court found the executor was 
acting in good faith on the ground the 
contest was primarily between the heirs 
and legatees and the executor had no 
duty to defend. A similar holding in an 
early Minnesota case, In re Myler’s Es- 
tate, 158 N.W. 395 (Minn., 1916), was 
reversed by statute as was an early 
Illinois decision, Dowie v. Sutton, 227 
Ill. 183 (1907). 


Bad Faith 


A number of cases have refused to 
allow fees to the executor where the will 


was set aside and the court found that 
he was acting in bad faith or the verdict 
was based on undue influence exercised 
by the executor, forgery or the like. 
Wilson v. Veazey, 30 F. 2d 310 (D.C., 
1929); Estate of Jones, 185 P. 298 
(Calif., 1913) ; In re Gleason’s Estate, 74 
So. 2d 360 (Fla., 1954); In re Graham’s 
Estate, 23 So. 2d 485 (Fla., 1945); 
Davison v. Sibley, 79 S.E. 855 (Ga., 
1913); In re Crandall’s Estate, 132 P. 
2d 763 (Idaho, 1943) ; In re Jenkins’ Es- 
tate, 65 N.W. 2d 92 (Iowa, 1954); Re 
Faust's Estate, 96 P. 2d 680 (Kan., 
1940); In re Lobb’s Will, 100 P. 2d 295 
(Ore., 1945); Powell v. Barnard, 95 
S.W. 2d 57 (Tenn., 1936); Smith v. 
Haire, 181 S.W. 161 (Tenn.); Lassiter 
v. Travis, 39 S.W. 226 (Tenn.); In re 
Jackson’s Estate, 215 N.Y.S. 2380 
(1926); In re Limberg’s Estate, 60 
N.Y.S. 2d 669 (1945); Renn v. Samos, 
37 Tex. 240; Huff v. Huff, 124 S.W. 
2d 327 (Tex., 1939); King v. King, 242 
S.W. 925 (Tex., 1951); Ware v. Barfield, 
54 S.W. 2d 1105 (Tex., 1932). 

In two early Illinois cases the court 
went further and held the executor lia- 
ble for costs where the will was set 


- aside for his undue influence. Moyer v. 


Swigart, 125 Ill. 262 (1888); Leonard 
v. Burtle, 226 Ill. 422 (1907). 

In In re Peppler’s Estate, 34 A. 2d 
291 (N.J., 1948), the contestants’ coun- 
sel fees were assessed against the ex- 
ecutors personally where the court found 
a gross abuse of trust and confidence 
by the executors. 


Fees Allowed Both Parties 


A few courts have allowed fees to 
counsel for both the proponents and the 
contestants. Singer v. Taylor, 137 P. 
931 (Kan.); Conley v. Fenelon, 165 
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N.E. 382 (Mass., 1929); In re Beilen, 
berg’s Estate, 284 P. 546 (Mont., 1930) ; 
In re Staiger’s Will, 164 N.E. 33 (N.Y. 
1928); In re Nixon’s Estate, 32 A, 94 
359 (N.J., 1943); In re Doughty’s Will, 
154 A. 871 (N.J., 1930); In re Loors 
Will, 28 A. 2d 281 (N.J., 1941); In 1 
Heim’s Estate, 39 A. 2d 248 (NJ. 
1944); In re Gwinn’s Estate, 219 P 24 
591 (Wash., 1950). In Massachusetts 
and New Jersey the allowances were 
based on statutes authorizing fees to 
all where there were reasonable grounds 
for the contest. 


Proponents Other Than Executor 


In In re Austin’s Estate, 191 NW. 
73 (Iowa, 1922), the proponents obtained 
authority from the probate court to em. 
ploy counsel and defend the contest at 
the expense of the estate. The will was 
set aside and the upper court denied 
them the right to have their counsel fees 
paid out of the estate. Similarly, in Jn 
re Burgin’s Estate, 183 N.W. 803 (Iowa, 
1921), fees were denied the proponents 
as in the following cases: In re Boese’s 
Estate, 15 N.W. 2d 16 (Minn., 1944) 
[sole legatee substituted for executor]; 
In re Baxter’s Estate, 22 P. 2d 182 
(Mont., 1933) ;.Converse v. Hindes, 139 
Ill. App. 370 (1908) ; In re Mickich’s Es. 
tate, 186 P. 2d 223 (Mont., 1943); Wil- 
son v. Wilson, 221 S.W. 874 (Ky., 1920). 


In Schneider v. Harriigton, 71 NE. 
2d 242 (Mass., 1947), a legatee was al- 
lowed his counsel fees. In Wells v. Odum, 
176 S.E. 563 (N.C., 1934), the devisees 
were allowed counsel fees where the 
executor refused to act. In Lindsey ». 
Markley, 96 N.E. 2d 311 (Ohio, 1950), 
fees were allowed counsel for legatees 
under a statute authorizing fees to the 
“attorneys defending the purported will” 
although the will was set aside. The 
reasoning of the court appears specious: 


“Again, it should be stated that the pre- 
sumption is in favor of the validity of a 
will. Those attacking it cannot complain of 
its being defended, or the costs of such 
defense being taxed against the estale, 
which estate the testator intended should 
be controlled by the provisions of the will.” 
(p. 313.) 


If the will was not the testator’s will, he 
hardly intended that its provisions 
should govern. The decision emphasizes 
how far some courts have gone in &%- 
tending the presumption as to the valid- 
ity of the will. 

In Craven v. Shoults, 97 F. 2d 299 
(1938), the court applied Nebraska law 
in allowing counsel fees to the successful 
beneficiaries. Fees were allowed the suc- 
cessful proponents in In re Coffield’s 
Will, 4 S.E. 2d 870 (N.C., 1939). 


Right of Contestants to Counsel Fees 


A number of courts have allowed the 
successful contestant to recover his fees 
out of the estate. Re Wilmott’s Estate, 
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66 So. 24 465 (Fla., 1953) [here the con- 
testant set aside the later will but an 
earlier will was sustained; nevertheless, 
he was allowed his fees on the first con- 
test]; Jn re Cobb’s Estate, 26 So. 2d 
442 (Fla., 1946); Re Faling’s Estate, 
998 P. 821 (Ore., 1924); In re Mercia’s 
Estate, 155 N.W. 887 (Neb., 1915); 
Smith v. Haire, 181 S.W. 161 (Tenn., 
1915); Jn re Gertson’s Will, 106 N.W. 
1096 (Wis., 1906). The rationale of 
these cases is that others have benefited 
by the contestants’ action and the estate 
itself has benefited by having the spuri- 
ous document set aside. 

Fees were allowed unsuccessful con- 
testants out of the estate on grounds of 
a sound discretion or the good faith of 
the contestant in bringing the contest 
or reasonable grounds for contest. Con- 
ner v. Brown, 3 A. 2d 64 (Del., 1938) ; 
In re Schikowsky’s Estate, 180 P. 2d 598 
(Kan., 1942) ; Greene v. Cronin, 50 N.E. 
2d 36 (Mass., 1943); In re Greenstone’s 
Will, 20 A. 2d 349 (N.J., 1941); In re 
Reynold’s Estate, 32 A. 2d 351 (NQ., 
1943); In re Will of William Slade, 199 
S.E. 290 (N.C., 1938) ; In re Davis’ Will, 
142 P. 2d 143 (Ore., 1943); In re Ot- 
ting’s Estate, 252 N.W. 740 (S. Dak., 
1934). 

Fees were denied a successful con- 
testant in In re Cannariato’s Estate, 287 
N.Y.S. 1010 (1936) and unsuccessful 
contestants in Wallace v. Sheldon, 76 
N.W. 418 (Neb., 1898) ; Carter v. Carter, 
12 S.W. 385 (Ky.); and Podesta v. 
Podesta, 189 S.W. 2d 413 (Tenn., 1945). 


Apportionment of Fees 


Where the will has been sustained, the 
courts have from time to time been asked 
to pro-rate the fees among all, or par- 
ticular, legatees. In the following cases 
the courts rejected such requests and 
ruled all the expense of the successful 
defense must fall on the residue. In re 
Dickey’s Estate, 94 N.E. 2d 223 (Ohio, 
1949); Powell v. Labry, 97 So. 707 (Ala., 
1928); Quinn v. Driver, (Ark.), supra; 
Ex parte Landrum, 48 S.E. 47 (S.C., 
1904) ; Converse v. Hindes, 139 Ill. App. 
370 (1908). 

In In re Shepherd’s Estate, 49 P. 2d 
448 (Ore., 1938), the unsuccessful con- 
testant was the residuary legatee and 
the court held that the cash and expenses, 
including attorneys’ fees, incurred by the 
executor should be apportioned between 
the beneficiaries according to the value 
received by each of them. 

In Jackman v. North, 398 Ill. 90 
(1947), the court apportioned the fees 
of a guardian ad litem between the con- 
testant and the estate. 

In In re McInnes’ Will, 91 N.Y.S. 2d 
806 (1949), 1/7 of the expense was 
charged to the contestants’ shares and 
the rest to the residue. 

In In re Smith’s Estate, 146 N.W. 
836 (lowa, 1914), the legatee was charged 
with the entire expense. 
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Fees on Appeal 


Even where it has been held that the 
executor has a duty to defend, it has 
also been held that he appeals at his 
peril and cannot recover from the es- 
tate. In re Estate of James, 10 Ill. App. 
2d 232; Hesterberg v. Clark, 166 Ill. 241 
(1897); In re Carroll’s Estate, 196 
P. 996 (Mont., 1921); Butler v. Bocock, 
160 Ill. App. 501 (1911); Godfrey v. 
Phillips, 209 Ill. 584 (1904). 

On the other hand, costs of appeal 
have been allowed to both sides. In re 
Gwinn’s Estate, 219 P. 2d 591 (Wash., 
1950); In re Bielenberg’s Estate, 284 P. 
546 (Mont., 1930). 


II. Attorneys’ Fees for Estate Tax Work 
on Non-Probate Assets 


Last year the Committee reported on 
the trend, evidenced by recommended 
schedules of fees and case law, to take 
into account the value of non-probate 
assets included in a decedent’s estate 
for estate and inheritance tax pur- 
poses in determining charges to a de- 
cedent’s estate for legal services. It was 
noted that in a number of states the 
“gross estate” for the purposes of a fee 
schedule was based upon the gross es- 
tate for federal estate tax purposes or 
for local inheritance tax purposes or 
upon the full value of the probate assets 
plus a percentage of the value of the 
non-probate assets. 

The underlying theory for basing 
recommendations for fees, in part, upon 
the value of non-probate assets is that 
the law casts upon the executor and his 
attorney responsibility for filing the tax 
return and conducting the tax proceed- 
ings and that the value of the probate 
assets alone does not reflect the full value 
of the property for which responsibility 
was assumed and services rendered. 


A decision handed down by the Pro- 
bate Court of Franklin County, Ohio, in 
December, 1960, is of particular in- 
terest on this point: In re Estate of 
McKitrick, 85 Ohio Abstract 323 (1960). 
The executrix filed a federal estate tax 
return based upon $97,000 of probate 
real estate and $21,448 of non-probate 
assets. [There was, apparently, person- 
alty in the probate estate all of which 
qualified for the marital deduction and 
therefore, in the court’s view, was not 
subjected to estate tax.] The executrix 
paid the estate tax of $1,085 shown due 
in the return and then closed the estate. 
At the time of closing, the court allowed 
a fee of $2,500 for the services of her 
attorneys. 

After the estate was closed, the Go- 
ernment notified the executrix of a de- 
ficiency asserted in estate tax based upon 
the inclusion of $250,000 of property 
which had passed to decedent’s son either 
by joint tenancy or through inter vivos 
transfers, Special tax counsel was re- 
tained to resist the deficiency asserted. 
The opinion does not make it clear who 
actually retained the special tax counsel 
but the son paid him $6,000 for his serv- 
ices. The deficiency was settled by in- 
cluding an additional $20,495 of property 
at an additional tax cost of $5,240. The 
son and the executrix then petitioned 
the court for a determination as to 
whether the fee should be paid out of the 
probate estate generally. 

The court determined that a general 
provision in decedent’s will for the pay- 
ment of “just debts” out of the estate 
did not indicate that he intended all 
federal estate taxes to be paid out of the 
estate. It held that the additional tax 
was the son’s liability under the general 
Ohio rule for apportionment of the es- 
tate tax liability. It then determined that 
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these special counsel fees were the lia- 
bility of the son and not the estate, say- 
ing: 


“Tf these special counsel fees are ‘just 
debts * * * (of this) estate’ or an ‘expense 
of administration,’ either the will or the 
statute grants adequate authority to re- 
quire the executrix to pay them as estate 
costs. Section 2113.36, Revised Code. This 
in turn depends upon whether the services 
were a debt or were for the benefit of the 
estate as a whole or for its beneficiaries 
generally. If the services were for one seg- 
ment or for one beneficiary alone, the at- 
torney fees are not a proper charge against 
the probate estate . . . The person bene- 
fitted must himself pay the attorney fees 
for the services which are principally for 
his protection .. . 


“Furthermore, once this Court has de- 
termined that the benefits from an attor- 
ney’s services were performed for the bene- 
fit of beneficiaries of non-probate property, 
the Court has exhausted its probate juris- 
diction to order contribution against the 
non-probate beneficiaries .. . 


“Since the burden of the attorney fees 
ought to fall upon those who benefitted 
thereby, we must examine whether these 
services benefitted the estate generally. The 
estate tax would have been based upon in- 
cludible values which passed solely to John 
L. McKitrick as non-probate property from 
the decedent by lifetime arrangements. As 
it finally worked out, the only additional 
estate tax liability which arose out of the 
estate tax dispute fell upon non-probate 
assets. (It is the Court’s understanding that 
the inclusion of other additional disputed 
items was not contested by tax counsel be- 
cause its practical effect was cancelled out 
by a corresponding increase in the marital 
deduction.) 


“These circumstances clearly invoke the 
doctrine of equitable contribution which 
requires that all probate and non-probate 
beneficiaries alike who receive assets sub- 
ject to federal estate tax from a decedent 
must contribute their respective proportion- 
ate share of the federal estate tax. 


“As applied to this case, the equitable 
contribution doctrine would have resulted 
in the imposition against John L. Mc- 
Kitrick as his personal obligation whatever 
additional federal estate tax might have 
been ultimately assessed. Since his interests 
only were at stake, it was solely his concern 
to pay the fees of counsel to protect him- 
self . . . Even though the surviving spouse 
as executrix had a personal liability under 
federal law as executrix to discharge any 
additional unpaid tax (31 U.S.C. Sections 
191 and 192), under the contribution doc- 
trine, she would have had a corresponding 
right of contribution to recover them from 
John L. McKitrick. 


“It is therefore our opinion that John L. 
McKitrick was the sole beneficiary of relief 
from proposed taxation and that the bur- 
den of the additional estate tax defense 
costs fell solely on him. Accordingly he 
has no right to recover the cost against the 
probate estate as expenses of the adminis- 
tration of the probate estate.” (p. 328-9.) 


In a state which requires the appor- 


tionment of estate taxes, this result ap-° 


pears more logical and easier to sustain 
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than in those states which treat the 
estate tax as an expense of administra- 
tion payable out of the probate estate. 
The only rights of contribution in one 
of the latter states would be as to life 
insurance or property subject to a power 
of appointment. Likewise in the Ohio 
case the son had already paid the 
special tax counsel’s fee and there is 
some basis for an assumption that he 
hired him. 

In the more typical situation the bene- 
ficiary of the non-probate assets would 
have no control over the selection of 
counsel; the tax proceeding would be 
handled to its conclusion by the attorney 
for the executor. Frequently, the defi- 
ciency asserted would involve both pro- 
bate and non-probate assets and trying 
to segregate the services rendered in 
connection with the non-probate assets 
would be difficult, to say the least. In 
the typical situation, the probate court 
would have no jurisdiction over the non- 
probate assets and could only enforce 
contribution if the beneficiary of the 
non-probate assets were also a distribu- 
tee of the estate. 


To be sure, the equities in such a 
situation may be difficult to resolve, but 
it would appear that more weight, in the 
typical situation, should be given to the 
fact that the law places the burden upon 
the executor to file tax returns and settle 
the taxes due, and to the fact that there 
is something inherently repugnant in 
saying that someone must pay for legal 
services when he does not employ and 
cannot control the attorney. 


In any event, the Ohio decision re- 
flects the difficulties increasingly encoun- 
tered by reason of the fact that the 
probate estate and the taxable estate re- 
flect different aggregations of property 
and the need for the bench and bar to 
find a fair and proper basis for charges 
with respect thereto. 


Ill. 


None of the various fee schedules pro- 
mulgated by state or local bar associa- 
tions examined by the Committee con- 
tains any reference to ancillary ad- 
ministration proceedings. Either’ the 
schedule is not intended as a guide in 
such proceedings or fees are being 
charged for ancillary proceedings as if 
the estate were a domiciliary estate. 


Fees in Ancillary Proceedings 


Such charges might have been ap- 


propriate prior to the time that tax pro- 
ceedings became such a large proportion 
of an attorney’s work in a_ probate 
proceeding. Today, fee schedules are 
carefully drawn with the volume of 
work involved in tax proceedings in 
mind, and it certainly appears to the 
Committee that consideration should be 
given by the bar to preparing appropri- 
ate schedules or recommendations as to 
fees in ancillary proceedings. Either a 
smaller percentage of the gross values 
located in the ancillary estate should be 








made the basis of the recommended fee 
charges, or more weight should be given 
to the actual hours of service in charges 
for ancillary proceedings. 


It is curious that, in all of the revision 
of fee schedules which has gone on jp 
the past ten years, this problem has re. 
ceived no consideration. 
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PICTURE SWITCH 


In reporting the changes in the Amer- 
ican Bankers Association’s staff (Sept. 
p. 782) the identifications of Robert G. 
Howard and his successor as Trust Divi- 
sion Secretary, Gordon A. McLean, were 


transposed under their photographs. The 


pictures are reproduced here correctly, 
with apologies. 





ROBERT G. HOWARD Gorpon A. MCLEAN 
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The man in the picture hasn’t had to 
face a market report in months. Not 
since he came to Chemical New York 
with his investment problem. 


His dilemma was one that we hear all 
the time. He wanted his funds planted 
in really fertile areas. On the other 
hand, he did not care to throw pru- 
dence to the winds. 


Our Specialty: Growth with Peace of 
Mind. At Chemical New York, we call 
what he was looking for Growth with 
Peace of Mind. It’s a big order and no 
one can guarantee it. Yet you usually 
get better results if you know what 
you re aiming for. That’s why we think 
the man came to the right place. 

Growth with Peace of Mind is the 
working code of our team of invest- 
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ment experts. Working toward this 
goal, our large staff of security ana- 
lysts finecomb the financial scene for 
sound investments. And they weigh 
special information received from 
Chemical New York representatives 
traveling the nation and abroad. 


Of course, our customers receive the 
kind of informed, straightforward ad- 
vice you expect from an organization 
thoroughly experienced in banking and 
finance. In fact, Chemical New York 
can manage your investments so that 


Chemic al Bank 
New York |: 


The New York Bank with the hometown touch 


He doesn’t need to know a blue chip 
f) OM bh b luefin (' He enjoys investment Growth with Peace of Mind 
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you hardly have to lift a finger—ex- 
cept to read your quarterly report or 
sign your dividend checks. 

Trust Officers Can Help You. In Many 


Ways. Furthermore, Chemical New 








York can serve you and your lawyer in 
all of the functions needed to protect 
and. provide for your estate. Every- 

thing from setting up family trusts to 
estate planning. All you need to do is 
just call for an appointment. Won’t 
you today? 
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Report of the Committee on 





PROBATE AND ESTATE ADMINISTRATION 


Small Estates Statutes 


TJ EARLY ALL STATES HAVE ONE OR MORE 
so-called small estate statutory pro- 
cedures, most of them born many years 
ago. Few, if any, duplicate those of any 
other state. Some need clarification and 
simplification; nearly all need modern- 
izing; uniformity probably could not be 
achieved, even if desirable (which is 
doubtful). There is such a wide dis- 
parity between the existing statutes 
that complete classification would re- 
require a number of classes far exceed- 
ing the number of the states. Therefore, 
this report will not attempt other than a 
partial classification. 

Committee members were each re- 
quested to report on the statutes of two 
states. The Committee has been aided by 
(1) such reports, (2) an exhaustive arti- 
cle by Mr. Paul E. Basye entitled “Dis- 
pensing With Administration,” (44 Mich. 
Law Review, 329-446, and Model Pro- 
bate Code, pp. 557-681) in which the 
small estate statutes of all the then 
48 states, and the subject generally, 
were exhaustively reviewed, and (3) a 
report in 1957 to The Judicial Confer- 
ence of Michigan “Prepared by George 
M. Mack of the Judial Conference Re- 
search staff, with the assistance of Pro- 
fessors Lewis M. Simes and William 
J. Pierce of the University of Michigan 
Law School.” We set forth a brief sum- 
mary of all state statutes under the 
captions noted. 


I 


States with statutes authorizing collec- 
tion, distribution, or payment of assets 
of small specified dollar value without 
action by a court (except in some in- 
stances action by court clerk). 


Many states, without court action, but 
on affidavit and under varying condi- 
tions, permit transfer of one or more 
items of personal property, such as bank 
deposits, wages, death benefits, auto- 
mobiles, boats, tax refunds, Workmen’s 
Compensation payments, and pension 
funds. In some instances any personal 
property may be so transferred. But in 
all cases the value of property which 
may be thus transferred is limited to a 
stated number of dollars, ranging from 
$300 to $1,000, except that Missouri and 
Texas, following the lead of Secs. 2 and 
3 of the Model Small Estates Act of 
1951, proposed by the then members of 
this committee, fixed the limit at $1,500, 
and another state, Illinois, fixed the limit 
at $3,000 and, with modifications, adopted 
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. dispensing with 


parts of the proposed act. No state has 
adopted all of it. 

Such rights of transfer in some 35 
states are contingent upon sundry condi- 
tions, e.g., that the applicants be a sur- 
viving spouse or children, or be one or 
more of specified relatives; or that all (or 
certain) debts have been paid; or that 
all (or certain) debts will be paid; or 
that taxes have been paid; or that a 
specified time has elapsed without court 
action; or that all heirs consent, etc. The 
following states have statutes with one 
or more of the foregoing provisions: 


Ariz, La. iN. D: 
Ark. Md. Ohio 
Cal. Mass. Ore. 
Colo. Mich. Penn. 
Conn. Miss. Tenn. 
Del. Mo. Tex. 
Ga. Neb. Utah 
Hawaii N. H. Va. 
Ida. N. J. Wash. 
Ill. N. Mex. W. Va. 
Ind. Ne XY. Wyo. 
Ta. N.C. 


Missouri, in its new probate code of 
1955, incorporated the substance of Secs. 
2, 3 and 4 of the Model Small Estate 
Act. Amendments were added in 1957. In 
estates not exceeding $1,500 in value, 
the Missouri statutes permit the trans- 
fer of title to real as well as personal 
property, upon affidavit. The title to 
the real estate is “perfected” by (1) 
filing the affidavit with the probate clerk 
and recorder of deeds, (2) four weeks 
publication of notice thereof, and (3) 
recording of clerk’s certificate that no 
administration has been applied for 
within three months after first publica- 
tion of notice. It is the only state which 
extends this affidavit procedure to real 
estate, so far as the Committee has 
learned (except possibly Texas). It 
authorizes the procedure even when there 
is no surviving spouse or minor children. 
If there be the latter, a similar pro- 


cedure is available to them under differ-. 


ent statutes, hereinafter referred to. Re- 
ports from Missouri indicate that the 
procedure is meeting with general ap- 
proval there, and that its use is con- 
stantly increasing. 


II 


States with statutes providing for sum- 
mary distribution to surviving spouse 
and/or children for family support or 
exempt property, by court order either 


or terminating ad- 
ministration. 


Some 29 states have statutes which ay. 
thorize probate courts to order the as. 
sets of an estate transferred to a spouse 
(frequently only to a widow) and chil. 
dren because the value is less than al. 
lowable for family support, or is ex. 
empt property. Some of these states 
authorize such action only after com. 
mencement of administration; some 
either before or after. The states hay. 
ing some sort of statute of this character 
are as follows: 


Ala. Ind. N. D. 
Ariz. Ky. Okla. 
Ark. Me. Ore. 
Calif. Mich. Tex 
D. C. Minn. Utah 
Fla. Mo. Vt. 
Ga. Mont. Wash. 
Hawaii Neb. Wis. 
Ida. Nev. Wyo 
Ill. N. C. 


However, except in Missouri, Akan- 
sas, and Texas, all of the above states 
place a dollar limit value on property 
thus transferable by order dispensing 
with or terminating administration. 
Various statutes fix the dollar limit at 
sums ranging from $150 to $3,500 — in 
one state $6,000. The only limitation of 
value in the three states named is the 
amount that the court finds appropriate 
for family support. 

The Missouri and Texas summary pro- 
cedures are further distinguished from 
those of all the other states in that such 
other states restrict the assets transfer- 
able to personal property. In Missouri, 
if the court finds on a proper ex parte 
application that the value of the total 
estate is less than an amount allowable 
for family support, it may order that the 
entire assets, both personal and real, be 
transferred to the spouse and/or minor 
children, and that no letters of adminis- 
tration shall issue unless the existence 
of other property be shown. Substan- 
tially the same order may be made in 
Texas if, in addition, it be shown that 
the expenses of last illness, funeral 
charges, and the expenses of the pro- 
ceeding have been paid or secured. 

In Missouri record title to the real 
estate is thereafter perfected by a pub- 
lished notice, by the absence thereafter 
for three months of an application for 
administration, and by a recording of 
the clerk’s certificate of the court’s 
order; the latter specifies the transferees. 
A Texas statute attempts to supply due 
process by a provision that a proceed- 
ing to revoke the order may be main- 
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tained within one year upon various 
grounds, ¢.g., if the property was not 
correctly valued. The Missouri statute 
does not require notice or provide for 
subsequent hearing “unless, upon the ap- 
plication of other creditors or parties 
interested, the existence of other or 
further property is shown.” 


III 


States with statutes for summary dis- 
tribution on court order based on mis- 
cellaneous grounds, most specifying 
small dollar maxvmums, some related to 
family support. 


Some states, including some listed in 
I and II, have other provisions for sum- 
mary distribution of estates which are 
not within or clearly within those cap- 
tions. Alaska, Kansas, Maine, Nevada, 
South Carolina and South Dakota ap- 
pear to be in this group. Examples are 
statutory provisions for: non-interven- 
tion wills; distribution upon agreement 
of all interested parties; distribution of 
estates of less than $20 plus clothing, 
$300, $400, $500, $750, $1,000, $2,500, 
or $3,000 after 3 years from death; dis- 
tribution to a husband who is sole heir 
and agrees to pay debts; insolvent estates 
under certain conditions; estates not ex- 
ceeding $100 administered upon by pub- 
lic administrator; accelerated distribu- 
tion when executor is residuary legatee 
ete. 


In South Carolina, in intestate estates 
of $1,000 or less, the probate judge is 
required to receive, summarily adminis- 
ter upon, and distribute all assets for 
which he may receive as much as $18 
as compensation; in two other states a 
court clerk performs such services in es- 
tates of small stated value. In Mississippi 
and Rhode Island there appears to be 
no statutory provision for dispensing 
with administration, except that in Mis- 
sissippi an employer may pay wages 
to a widow or various relatives. 


Theory and Practice 


With but very few exceptions, the ex- 
isting statutes are out of date — simply 
not tuned to current facts and condi- 
tions. Nearly all of them were enacted 
when agriculture was the predominant 
industry and a mule was a principal 
instrument of travel and labor. 


In considering desirable procedures 
for “small estates” under modern condi- 
tions, practical aspects, as well as legal 
ones, are of great importance. The ques- 
tion of what is a “small” estate obvi- 
ously varies according to time, place and 
the individuals affected. Many estates, 
small in 1961, were not small in 1932 
— or in fact at any time prior to the 
present decade. Again, small estates in 
financial centers in cities, and in wealthy 
areas elsewhere, are not small in less 
prosperous areas. Again, in all areas a 
“small estate’ means one thing to one 


family, but to another family it means 
a vastly different thing. And to many 
lawyers what is regarded as a small 
estate is not small to many other law- 
yers — and that is true in large cities 
as well as in the Ozark mountains and 
in many of the agricultural regions of 
the nation. 


Hence, any proposed statutes in the 
small estates field which do not. include 
authority for the exercise of some dis- 
cretion in applying them are not likely 
to be generally efficient or satisfactory, 
and probably would not be widely en- 
acted. In short, whether they be pro- 
posed as a “Model Act” or as a “Uni- 
form Act,” they should have considerable 
flexibility. 


Functions of Administration 


The traditional purposes of estate ad- 
ministration are (1) to collect the assets 
of the deceased; (2) to pay his debts; 
and (3) to distribute the residue to the 
heirs or legatees. (A judicial determina- 
tion of the rights of heirs or devisees to 
the descendible interests of the decedent 
in real estate has not been a traditional 
object of administration, although your 
Committee is of the opinion that it should 
be — at least in jurisdictions in which 
probate judges are required to be law- 
yers. And such function was included in 
the administration provided in the Model 
Probate Code, and is now included in 
the statutes of several states.) 
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The first function, the collection of as- 
sets, usually presents no problem if they 
consist only of tangibles in the possession 
of the family or are obtainable without 
suit, or if they consist of intangibles 
when record transfer of title can be ob- 
tained without court action. But where 
there are tangibles in the possession of 
uncooperative third persons, or where 
there are claims or debts to be collected 
and suit must be brought, or where 
transfer of intangibles (stock, bank ac- 
counts, etc.) will not be made by per- 
sons in control of them without the 
production of a court judgment, adminis- 
tration becomes necessary, unless other 
statutory authority be provided. 

Most states still adhere to the con- 
cept that title to a decedent’s personalty 
is in his personal representative. But 
even in those states which follow the 
view of the Model Probate Code that 
title to personalty (as well as to realty) 
vests in the heirs or legatees (the realty 
to be resorted to only when necessary for 
the protection of other persons), third 
parties (banks, transfer agents, automo- 
bile registration officers, etce.), cannot 
be expected to participate in effecting 
such record transfer of title without 
court action or indemnity agreement, 
unless statutory authority therefor be 
provided. It usually will not suffice for 
the heirs or legatees to represent, even 
under oath, that there are no debts. Ex 
parte statements of this sort ordinarily 
will not suffice to satisfy third persons 
because of the possible existence of 
creditors or other heirs or legatees. 


If all assets are or can be collected 
and titles thereto can be effectively trans- 
ferred and heirs or legatees agree as 
to their respective rights, judicial ad- 
ministration or court action should not 
be necessary unless there are or may 
be unpaid debts or taxes or unless there 
may be other heirs or legatees. Ad- 
ministration in such cases, or some valid 
court action in lieu thereof, should be 
required only when necessary to bar po- 
tential creditors or to bar claimants of 
rights to distribution. 


Substitute Means For Administrative 
Functions 


Therefore, in small estates, the prob- 
lem becomes one of devising a statutory 
method of accomplishing inexpensively 
and in a reasonably short time the pur- 
poses or functions of administration in 
lieu of the normal administration tradi- 
tionally (although illogically) required. 

A great majority of all decedents’ es- 
tates are free of controversy. Even a 
greater number are free of controversy 
when the decedent is survived by a 
sponse and children — and most de- 
cedents are survived by a spouse and 
children. And usually the surviving 
spouse is also the parent of such chil- 


dren. If such spouse or children have’ 


a legal right to all of the assets in 
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preference to creditors of the deceased 
or other heirs, and if there be no tax 
problems, there would seem to be no 
reason for requiring full (or frequently 
any) administration. 

Further, in most small or even moder- 
ate sized estates, and whether or not 
there be a surviving spouse, the de- 
cedent’s debts are usually of the current 
type which ordinarily would have been 
paid the first of the month on receipt 
of bills. In fact, such situation nearly 
always exists in family estates — even 
when the assets are almost large enough 
to be subject to inheritance or estate 
taxes. The interested parties in such 
estates usually desire that the debts be 
paid and the balance turned over to the 
surviving spouse. Hence, it does not ap- 
pear reasonable to require in each of 
such cases much, if any, legal procedure 
for the payment of such debts and the 
distribution of the assets. 


Further, when surviving children in 
small estates are minors, only rarely 
does the protection of their interests 
justify the establishment and main- 
tenance of judicial guardianships 
throughout their minorities and the 


_separation of their interests from those 


of the surviving parent. Hence, if other 
means for protecting their interests — 
more practical and less expensive than 
full administration of a decedent’s estate 
followed by years of pendency of guar- 
dianship — can be made available, they 
should be made available. 


Summary Order 


The foregoing lends support to the 
view that the most practical statutory 
procedure for summarily dispensing with 


administration of small estates — the 
one satisfactorily usable in the most 
estates — is the one which, in the dis- 


cretion of the court, permits of a sum- 
mary order, directing transfer to a 
spouse and/or children for support. 
On. occasion, such summary order can 
justifiably be used in quate substantial 
estates. For if the court be convinced 
that in all probability all creditors have 
been paid, and if all heirs request or 
consent to a family allowance of a value 
in excess of all assets, certainly a court 
would be justified in making an allow- 
ance as large as the conscience of an 
equity court would permit under the cir- 
cumstances. For, practically, there would 
be little, if any, possibility of injury to 
any interested person. If the value of 
the assets appears to lean on the up- 
side, the court can always say no, unless 
all heirs join in the request and agree 
to a plan that will protect all creditors. 
The court may even: require a bond. 


It may be contended by some that 
there is an absence of due process when 
an order transferring title to property 
is made without published notice to 
possible heirs and creditors. That con- 





tention would lie as to personalty as 
well as to realty. And yet, notwithstanq. 
ing that many states for many, many 
generations have had statutes providing 
for summary transfers of personalty 
search has failed to disclose a Single - 
ported case in which a question of due 
process has been raised because of lack 
of notice of an application for such an 


order or lack of an opportunity to be 
heard. 


Of course, if in truth the value of the 
assets is within the statutory limit (, 
specified money limit or the value of ex. 
empt property and reasonable support 
allowance) no such attack could be long 
successful — _ because constitutional 
notice could be supplied and opportunity 
to be heard given. The same order of 
transfer would probably then follow. 
Perhaps this explains why no ease re. 
porting such an attack has been found 
-— although it does seem strange that 
there would not have been some alleged 
exorbitant family allowances, or allow- 
ances to persons not entitled thereto, fol. 
lowed by a due process attack by an in- 
terested party. That no reported attack 
has been found attests to the great 
utility and value of the procedure. 


As to Real Estate and Creditors 


As to the summary transfers of real 
estate, the Model Small Estates Act 
and the Missouri statutes probably sup- 
ply due process by the requirement of 
a subsequent publication of notice, and 
the providing of an opportunity there. 
after to be heard, before the transfer is 
final. It is conceivable that a successful 
surviving spouse-applicant for a sun- 
mary transfer of all assets might not be 
the real spouse of the decedent, and 
that a real spouse might later attack 
the transfer as void for want of due 
process. Possibly, such an attack would 
be successful. 


But it is suggested that such a con- 
tingency is so remote as to be without 
substance as an argument against the 
procedure. The showing to the court of 
facts anent the family involved when 
the order was prayed would almost 
surely negative the possibility that the 
applicant is not the real spouse. Un- 
doubtedly any title insurance company, 
apprised of what appears to be a proper 
family picture, would not hesitate to 
assume the risk of the possibility that 
the applicant in such procedure was not 
the real spouse. A title company, and 
in truth nearly any title examiner, would 
regard such possibility as a calculated 
risk like those which purchasers of real 
estate, for practical reasons, may and 
frequently do assume. 


Finally, consideration should be givet 
to a statutory provision authorizing 4 
summary order transferring assets of 4 
limited value to a creditor or other 
interested person who deposits an aj- 
proved bond “conditioned upon the credi- 
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tor obligating himself to pay, so far as 
the asses of the estate will permit, the 
debts of the decedent in the order of 
their preference, and to distribute the 


balance, if any, to the persons entitled 
thereto under the law.” Mo. R.S. 1949. 


Missouri has had such a provision 
since 1877. With a good bond to insure 
proper allocation of such assets, no rea- 
son appears why the rights of all inter- 
ested parties are not fully protected. 
And a simple action on the bond would 
seem to be as practical and efficient as 
full probate proceedings; probably more 
so in those states where penalty recover- 
jes may be had from a defendant surety 
for vexatious refusal to pay. Missouri 
presently limits such procedure to es- 
tates with assets not exceeding $750. 
Many believe the limit should be sub- 
stantially raised. To require probate ad- 
ministration in such estates benefits no 
one except the recipients of the expenses 
of administration. 


Conclusion 


For consideration by any state legis- 
lature desiring short practical pro- 
cedures in this field, the Committee 
recommends statutes authorizing (1) a 
probate court order, upon proper appli- 
cation and showing, dispensing with or 
terminating administration when the 
value of the assets does not exceed that 
of exempt property and money or other 
property properly allowable for family. 
support, and (2) a similar order on ap- 
plication of a creditor when the assets 
do not exceed $ , and the creditor 
files a bond approved by the court con- 
ditioned upon the creditor paying, so 
far as the assets of the estate will per- 
mit, the debts of the decedent in the 
order of their preference, and the dis- 
tribution of the balance, if any, to the 
persons entitled thereto under the law. 

Statutes providing for the foregoing 
procedures (originally enacted in 1877 
at the instance of the outstanding pro- 
bate authority of his day, the Honorable 
J. G. Woerner, Probate Judge of St. 
Louis, and author of the learned and 
definitive American Law of Administra- 
tion) have successfully operated in Mis- 
souri for nearly a century. Mo. R. S. 
473.090-473.095, 473-107. 

Favorable consideration might also be 
given to the philosophy of the portions 
of the Model Small Estates Act of 1951, 
which, as amended, were recently incor- 
porated in Missouri statutes (R.S. Mo. 
473.097-473.107) and are satisfactorily 
operating there. These provide that when 
there is no surviving spouse or unmar- 
ried minor children, small estates of 
limited value may be distributed on af- 
fidavit, the distributees receiving a de- 
feasible right to the assets without ad- 
ministration. In certain circumstances a 
bond is required. 


CHARLES L. HERTERICH, Chairman, New 
York, N. Y. 
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*LESLIE A. WELCH, Vice Chairman, Kan- 
sas City, Mo. 

GEORGE W. CORNELL, Vice Chairman, 
New York, N. Y. 

RALPH K. BALL, Evanston, IIl. 

DAviD BROFMAN, Denver, Colo. 

HENRY P. BUCKINGHAM, Ventura, Calif. 

DONALD S. COHAN, Philadelphia, Pa. 

LESLIE D. DAwson, New York, N. Y. 

JOHN F. DILLARD, Houston, Tex. 

JAMES M. EARNEST, Washington, D.C. 

DEXTER S. FRENCH, Miami, Fla. 

EUGENE F. Howarp, Toledo, O. 

GERALD KANE, Detroit, Mich. 

Haro.tp A. KERTZ, Washington, D.C. 

LAWRENCE S. KING, Detroit, Mich. 

RIcHARD B. Covey, New York, N. Y. 

RoBERT O. KLAUSMEYER, Cincinnati, O. 

JOHN F. LEVINEssS, III, New York, N. Y. 


STEPHEN N. LIMBAUGH, Cape Girardeau, 
Mo. 


STANLEY D. LOULA, Cicero, Il. 

WILLIAM T. MCMANAMON, Chicago, Il. 
TRAVis I. MILSTEN, Tulsa 1, Okla. 

J. SEYMOUR MONTGOMERY, Princeton, N.J. 
JOSEPH F. O’CONNELL, Boston, Mass. 
PHILLIP I, PALMER, Dallas, Tex. 
HARRY PHILLIPS, Nashville, Tenn. 
ALAN N. Pouasky, Ann Arbor, Mich. 
PRESTON L. PREVATT, Miami, Fla. 
CoRNELIUS Ro4CuH, III, Kansas City, Mo. 
J. QUINT SALMON, Beaver, Pa. 


RAYMOND T. SAWYER, JR., Cleveland, O. 


Lewis M. SimEs, San Francisco, Calif. 
VERNON A. SWANSON, Milwaukee, Wis. 
RosBert E. SWITZER, Buffalo, N. Y. 

RALPH VON BRIESEN, Milwaukee, Wis. 


*Judge Welch prepared this report. 


South Carolina Trust Division 
Holds Annual Meeting 


The annual meeting of the Trust Di- 
vision of the South Carolina Bankers 
Association, held in Columbia on Sep- 
tember 20, featured a discussion of the 
South Carolina Estate Tax Act, effective 
January 1, 1962. The subject was pre- 
sented by Lovick N. Hornsby, director 
Inheritance Tax Division of the South 
Carolina Tax Commission and James 
W. McGrath, legal assistant of the Com- 
mission. The 50 delegates from some 20 
trust institutions then joined in a panel 
discussion on the same topic. 


A commentary on the “Testamentary 
Additions to Trusts Act,” passed at the 
1961 session of the South Carolina Leg- 
islature, was given by Robert P. Wilkins, 
Columbia attorney. and a report on 
other legislation affecting trust depart- 
ments was presented by Earl R. Short, 
chairman of the Trust Division’s Legis- 
lative Committee and senior trust officer, 
Citizens & Southern National Bank of 
South Carolina, Columbia. 


Officers of the Trust Division elected 
for the ensuing year are: Pres. — Ro- 
bert E. Sibley, trust officer, Peoples Na- 
tional Bank, Rock Hill; Vice Pres. — 
R. P. Edmunds, senior vice president 
and general trust officer, South Carolina 
National Bank, Charleston; Sec.-Treas. 
— E. R. Alexander, executive vice presi- 
dent, South Carolina Bankers Associa- 
tion, Columbia; Rec. Sec. — W. E. 
Fergusson, South Carolina National 


Bank. Columbia. 
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At Security Bank, you'll find an experienced team of trust specialists, 
backed by the research facilities of Southern California's leading 
Trust Department. For assistance in all phases of trust work, you 
are invited to visit our new Headquarters at 6th and Spring, in Los 


Angeles, or to call upon one of our 11 Branch Trust Departments, 
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Report of the Committee on 


SIMPLIFICATION OF SECURITY TRANSFERS 


IMPLICATION LEGISLATION HAS NOW 
been passed in 44 States. It consists 
of the Uniform Act in 36, the Model Act 
in 2, and the Uniform Code in 6. The list 
follows: 
UNIFORM ACT 


State No. of Bill Effective Date 
Alabama _-_- S.B. 143 await sign. 
Arizona __. H.B. 12 June 28, 1961 
California __S.B. 349 Sept. 18, 1959 
Colorado __ H.B.398 Apr. 28, 1959 
D. of C. - _P.L. 86-584 July 5, 1960 
Florida . _..8.B. 493 Oct. 1, 1961 
Georgia _._H.B.502 July 1, 1960 
re H.B.161 May 9, 1959 
Illinois _..---H.B. 110 signed 
Indiana . Ss TTT 
Kansas .- _H.B.116 July 1, 1961 
Louisiana _ Act 444 July 27, 1960 
Maine... H.B. 750 Jan. 1, 1960 
Maryland ____S.B. 23 June 1, 1960 
Michigan .._P.A, 289 Mar. 19, 1960 
Minnesota _..H.B.211 Apr. 21,1961 
Mississippi ._._S.B.1939 May 11, 1960 
Missouri ____S.B. 241 Aug. 29, 1959 
Nebraska L.B. 145 
Nevada ______ S.B. 273 Apr. 2, 1959 
New Jersey _.A.B.545 Feb. 10, 1960 


New Mexico -_ S.B. 31 June 12, 1959 
New York __... S.B.1759 Sept. 1, 1959 
No. Carolina _A.B.1169 July 1, 1959 
No. Dakota _..H.B.821 July 1, 1961 
Rhode Island _S.B. 207 May 28, 1959 
So. Carolina _S.B.182 Apr. 28, 1960 
So. Dakota __S.B. 26 July 1, 1961 
Tennessee __.. S.B. 626 Mar. 21, 1959 
Texas _ _._..§. 8. 148 Jan. 1, 1960 
Utah _ _.§.B. 148 May 8, 1961 
Virginia ____ H.B. 98 June 27, 1960 
Washington _._H.B.388 June 8, 1961 
W. Virginia _._H.B.274 June 6, 1961 
Wisconsin __..S.B. 86 May 22, 1959 
Wyoming ____. S.B. 68 May 23, 1959 
MODEL ACT 
Delaware ____ July 22, 1957 
Illinois ___._.¢32,secs. Sept. 1, 1957 
439.50 to 
439.57 


UNIFORM COMMERCIAL CODE 
WITH ARTICLE 8 


Arkansas New Hampshire 
Connecticut Ohio 
Massachusetts Pennsylvania 


Legislative efforts continue in the re- 
maining jurisdictions. 
Article 8 of Uniform Commercial Code 

Article 8 of the Uniform Commercial 
Code, which purports to simplify fiduci- 
ary transfers, was drafted without the 
Participation of this committee. When 
that Article came to our attention, one 
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BY FIDUCIARIES 


of our members proposed amendments 
and a difference of opinion arose as to 
the need for amendments. This differ- 
ence was resolved by an agreement as 
follows: 


(1) If the Code has already been en- 
acted and is effective and it is deemed 
desirable to enact the Simplification Act, 
this can be done without any modification 
of the Simplification Act. The universal 
rule of construction is that the later act 
prevails over an earlier enactment if the 
provisions of two statutes are inconsistent. 

(2) If the Code has already been en- 
acted but has not yet become effective when 
the Simplification Act is passed, the 
Simplification Act should contain a state- 
ment that if its provisions are inconsistent 
with the provisions of Article 8 of the Uni- 
form Commercial Code, the provisions of 
the Simplification Act shall prevail. 

(3) If the Simplification Act is enacted 
prior to the enactment of the Code, the 
following sentence should be included in 
Section 10-104 of the Code, which is en- 
titled “Acts Not Repealed”: 

This act does not repeal the Uniform 

Act for the Simplification of Fiduciary 

Security Transfers (here insert date 

and citation of the act), and if in 

any respect there is any inconsistency 
between that act and the article of this 

act on Investment Securities (Article 8) 

the provisions of the former act shall 

control. 
This agreement was incorporated in a 
Supplement to 1961 Commercial Code 
Bulletin No. 3, and was distributed to 
the Uniform Commissioners in the sever- 
al States. 

In 1922 the Conference of Uniform 
Commissioners approved the Uniform 
Fiduciary Act, which was enacted in 
about half of the States. Section 3 of 
that Act was designed to simplify fidu- 
ciary transfers. However, there was 
doubt among counsel for transfer agents 
as to whether or not it relieved them 
of liability in all cases where fiduciary 
transfers were made without documenta- 
tion. This doubt was amplified by several 
decisions.! As a result of this doubt the 
transfer agents were afraid to rely on 
Section 3 and dispense with documenta- 
tion. Section 3 of the Uniform Fidu- 
ciaries Act, therefore, never simplified 
fiduciary transfers, and it would have 
been better if it had never been enacted. 

Every one is in agreement that the 
Uniform Simplification Act is effective 


1Harris v. General Motors Corp., 263 App. Div. 
261, 32 N.Y.S. 2d 556 (4th Dept. 1942), affirmed, 
288 N.Y. 691, 43 N.E. 2d 84 (1952); First Nat. Bank 
v. Pittsburgh, ete., Ry., 31 F. Supp. 381 (E.D. Pa. 
1939); Daily v. Universal Oil Products Co., 76 F. 
Supp. 349, 371 (N.D. Ill. 1947). 


to simplify fiduciary transfers. There is 
disagreement, however, as to whether or 
not Article 8 of the Uniform Commer- 
cial Code does protect the transfer agent 
in all cases where he makes fiduciary 
transfers without documentation (and 
many transfer agents have refused to 
rely on this Article. Two important 
things must be borne in mind in this 
connection: 


(1) The proponents of Article 8 could 
be as right as rain, theoretically, in believ- 
ing that it actually simplifies fiduciary 
transfers; but if the transfer agents are 
afraid to rely on it, it will not simplify from 
a practical standpoint. 

(2) If in the future a court decision 
should be in accordance with the oppon- 
ents of Article 8 and cast doubt on the 
protection it gives to transfer agents, it 
would have serious and far-reaching and 
destructive consequences. 

The large transfer agent handles a 
great many security transfers for a small 
sum, say $1 per nonfiduciary transfer 
and $2 or $2.50 per fiduciary transfer. 
He cannot afford to have lawyers to pass 
upon each of these transfers, but must 
resort to clerical help. The clerk must 
act upon categorical rules. If that clerk 
should be given discretion, he might well 
make a costly mistake. The rules are 
compiled by counsel for the transfer 
agents. These counsel must protect their 
clients. In protecting their clients, they 
cannot afford to decide doubtful ques- 
tions in favor of the validity of the 
transfer. If they did so and some judge 
decided they were wrong, they and their 
clients would suffer. 

The average practitioner does not have 
the time to make the study necessary to 
become fully informed on security trans- 
fers and their ramifications. The easiest 
thing for him to do when a transfer 
agent makes a reauest for documentation 
is to comply with that request rather 
than spend a great deal of valuable 
time in finding out whether or not the 
request is legally justified. One of our 
problems is to acquaint the general prac- 
titioner and the transfer agent with the 
fact that documentation should not be 
required where the Uniform Act is in 
force. One of the ways we are doing 
this is to ask the general practitioner 
to refuse unjustified requests for docu- 
mentation. It is essential that we should 
be able to tell him categorically that a 
request for documentation is unjustified 
where the Uniform Act governs all 
aspects. 

The average practitioner is not ac- 
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quainted with all the Acts regarding 
simplification. If a case should arise in 
which the transfer agent would be held 
liable for some transfer without docu- 
mentation relying upon Article 8, it 
would strike a disastrous blow to the 
whole simplification movement. The 
practitioner would not say to himself 
that transfers under Article 8 of the 
Commercial Code are not simplified; he 
would say “These American Bar Asso- 
ciation people have been telling me that 
they have a Simplification Act which 
eliminates documentation, and it doesn’t 
do so.” 

The fact that a number of transfer 
agents have already refused to rely on 
Article 8 of the Code, and that some 
informed sources are of the opinion that 
it does not protect transfer agents in 
all cases, points to future serious trouble 
if the Model and Uniform Acts are re- 
pealed or refused enactment because of 
the assumed coverage of that Article. 
Eventually the Code will be passed in 
most jurisdictions. If it repeals the Uni- 
form Act in favor of Article 8, it can 
well destroy the entire simplification 
movement and render useless all the 
enormous amount of time, effort, and 
expense put into the drafting and enact- 
ment of the Model and Uniform Act. 

If the agreement were carried out, the 
legislative efforts to enact the Uniform 
Act would coordinate with those to enact 
the Uniform Commercial Code. However, 


the agreement has not been carried out 
in a number of States: 


(1) In Arkansas the Uniform Act was 
introduced, but its passage was abandoned 
by the Uniform Commissioners because of 
the passage of the Code. 

(2) In Connecticut the Model Act was 
passed, but was repealed by the Act pass- 
ing the Code. 

(3) In New Jersey the Act was passed. 
The Code has been introduced and has 
passed the Assembly in a form which re- 
peals the Act. Requests for compliance 
with Bulletin 3 have so far been unavail- 
ing. 

(4) In Ohio the Uniform Commissioners 
have refused to introduce the Uniform Act 
because they were reintroducing the Code. 

(5) In Oklahoma introduction of the 
Act has been refused because of the Code. 

(6) In Oregon the Uniform Commission- 
ers have refused to introduce the Act unless 
their plans for the Code are abandoned. 

(7) In Rhode Island the Act was passed, 
but was repealed by the Code. 


Our representatives in each jurisdic- 
tion should be alerted to contact the pro- 
ponents of Code legislation and make 
every effort to persuade compliance with 
Bulletin 3. This should be done before 
the final drafting of the local bill and 
report whenever possible. An agreement 
should be sought from the Uniform Com- 
missioners to notify our Joint Committee 
whenever a committee is formed to draft 
the local bill and report. In addition, 
appointment of members of this Com- 
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mittee in key jurisdictions where the 
problem is acute should be considered, 
Perhaps some further attempt should be 
made to persuade the Uniform Commis. 
sioners to amend the Code to incorporate 
the Uniform Act verbatim. Perhaps 
there is some procedure which should 
be taken before the American Bar Aggo. 
ciation which would insure or supple. 
ment compliance with the Supplement to 
Bulletin 3. 


Simplification of Tax Legislation 


The Uniform Act makes no attempt to 
simplify tax procedures in transfers of 
securities by fiduciaries. Austin Fleming 
of Chicago was appointed chairman of 
a subcommittee to investigate and re. 
port on the feasibility of such simplif. 
cation and the procedures for tax simpli- 
fication, also to do what could be done 
toward such simplification. A copy of his 
report is appended as “Appendix A.” 

At the New York meeting of the 
Council of the Section, the question was 
raised as to whether we should attempt 
anything with regard to the require. 
ments of corporations in foreign coun- 
tries. Canada requires the equivalent of 
a federal estate tax return in order to 
tax the transfer of a few shares of 
Canadian Pacifie. The majority at the 
meeting seemed to feel that we would 
have jurisdiction over any simplification 
which helped United States shareholders, 
but that simplification involving taxes 
by foreign countries would have to be 
approached through the State Depart- 
ment; and that we would be beating our 
head against a wall to try to accomplish 
any simplification of Canadian require- 
ments. 

DANIEL PARTRIDGE, III, Chairman, Wash- 

ington, D. C. 

THEODORE C. BOLLIGER, Milwaukee, Wis. 
WILLARD R. Brown, Miami, Fla. 
FRANCIS T. Curisty, New York, N. Y. 
JOSEPH COLAVECCHI, Clearfield, Pa. 
ALFRED F. Conarp, Ann Arbor, Mich. 
JAMES S. Devitt, Fort Lauderdale, Fla. 
AUSTIN FLEMING, Chicago, III. 

COLL GILLIES, Chicago, II]. 

ROLLIN B. MANSFIELD, Chicago, IIl. 

E. G. MERRILL, JR., San Diego, Calif. 
BERTO Rocers, New York, N. Y. 
GERSHOM C. ROWLAND, Tacoma, Wash. 
SAMUEL L. SAGENDORPH, Norristown, Pa. 
LEONARD T. SCULLY, New York, N. Y. 
JOHN C. SHIPLEY, Atlantic City, N. J. 


" R. E. Sires, Cleveland, O. 


EARLE T. SPEAR, Boston, Mass. 

MILLARD VANDERVOORT, Battle 
Mich. 

JOSEPH W. WHITE, St. Louis. Mo. 

J. THERON Woopwarb, JR., Raleigh, N. C. 

JOHN M. ZuBER, Dallas, Tex. 


Creek, 


———— 





APPENDIX A 


Report of Subcommittee 
on 
Simplification of Fiduciary Tax 
Procedures 


As a part of the work of the Com- 
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mittee i» simplifying fiduciary securities 
transfers, an important aspect has been 
an effor! to eliminate unnecessary tax 
clearances and simplify tax procedures 
relating ‘o security transfers in estates 
and trusis. 

At the present time, a number of 





States require inheritance tax consents 
on stock transfers in corporations or- 
ganized under the laws of that State, 
even though owned by a nonresident de- 
cedent. At one time such tax consents 
may have served a revenue purpose. 
However, for many years, almost all of 
the States have so-called “reciprocity” 
statutes which exempt from local tax, 
intangibles (stocks, bonds, and bank ac- 
counts) belonging to nonresident de- 
cedents. These reciprocal statutes make 
the issuance of tax consents on the 
securities of nonresident decedents a 
useless function, calling for extensive 
paper work on the part of revenue ad- 
ministrative staffs without producing 
any tax revenue in return. To continue 
to require tax consents in such cases is a 
burden on executors and their attorneys, 
an added expense to estates, and an im- 
pediment to efficient operation of local 
revenue offices. 


The Subcommittee has concluded that, 
in most cases, a simple amendment of 
the revenue article in the particular 
State, reading substantially as follows, 
would accomplish the objective: 


“The provisions of this Section concern- 


ing the delivery or transfer of property in 
the case of a non-resident decedent shall 
not apply to intangible personal property 
of such nonresident decedent. The [state 
oficial having charge] in his discretion 
may prescribe a form of affidavit which may 
be relied upon by corporations and their 
transfer agents in making delivery or trans- 
fer under this Section.” 


We are happy to report the first step 
towards this desirable objective has been 
taken in Illinois this year, where House 
Bill No. 643 was introduced through the 
efforts of our Committee and adopted, 
exempting from  tax-consent require- 
ments the intangible personal property 
of all nonresident decedents. 

The Subcommittee has also proposed 
that the appropriate State finance officer 
administering local inheritance taxes, 
have the discretion to prescribe a uni- 
form form of affidavit which may be re- 
lied upon by corporations and transfer 
agents in determining whether the de- 
cedent was or was not a “nonresident.” 
Such an affidavit would further simplify 
the administration of tax laws and ex- 
pedite the transfer of securities belong- 
ing to estates and trusts. 

The Subcommittee was also responsi- 
ble for persuading the National Confer- 
ence of Tax Administrators to include 
In its program at the Denver meeting on 
June 18, a talk by the Honorable Wil- 
liam G. Clark, Attorney General of IIli- 
Nois, on the subject of “Simplification of 
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Part of steady stream of armored trucks 
required to move nearly $6 billion in per- 


sonal trust and portfolio securities over 
the first October weekend is shown in front 
of 44 Wall office of Manufacturers Hanover 
Trust Company where securities were loaded 
for delivery to the bank’s 70 Broadway of- 
fice following consolidation of Hanover and 
Manufacturers. Through a pre-arranged plan 
which included a special route by the 
police department, the 200-trip move was 
completed in ten hours. Construction frame- 
work required for the remodelling of 40 
Wall Street as a part of the bank’s down- 
town headquarters facility is shown at left. 





Procedures Relating to Transfers of In- 
tangible Personalty of a Nonresident 
Decedent.” 


AUSTIN FLEMING, 
Chairman, Subcommittee for 
Simplification of Tax Procedures, 
Chicago, III. 





T&E INDEXED 


Articles appearing in TRUSTS AND Es- 
TATES are now included in the Funk 
& Scott Index of Corporations & Indus- 
tries. This weekly publication classifies 
alphabetically — by company and by 
industry — items from more than 50 
business periodicals. The F & S Index 
is a valuable reference tool to business- 
men and investors who need ready ac- 
cess to information. Funk & Scott Pub- 
lishing Company is located in 286 
Penobscot Building, Detroit 26. 


A A A 


CANADIAN TRUST CONFERENCE AT 
MONTREAL 


- The annual meeting of The Trust Com- 
panies Association of Canada will be 
held at Montreal in 1962. The date has 
been set for April 26. 

The annual meeting of the Ontario 
Section, ordinarily held at the same time. 
will take place on April 5, at Toronto. 


A A A 


e A series of lectures and panel discus- 
sion on problems in Estate Planning and 
Taxation is being sponsored by the 
Southwest Legal Foundation in Dallas 
on Wednesday evenings from October 
18 to December 13. 
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A foreign trust can under appropriate circumstances 
be of tax advantage to American beneficiaries. 
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In considering foreign situs 
A BERMUDA TRUST 
benefits by 
Tax free jurisdiction 
Stable government 
Similar trust law 
Excellent communications 


Proximity to the United States 


THE BANK OF N. T. BUTTERFIELD & SON, LIMITED 
HAMILTON, BERMUDA 


offers comprehensive Trustee Service and will be pleased to co-operate 
with Banking and Fiduciary Institutions in the administration of Trusts 
established in Bermuda. 
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We haven't stopped doing our homework 


Where best to invest is a subject that can’t be exhausted 
in anormal 9 to 5 business day. Life for Equitable’s Trust 
Officers and Estate Planning staff would be simplified if 
we could stick to the old facts and figures that were so 
good years ago. 

But the world refuses to stand still. Each daily change 
in the business climate demands a new ‘‘whether”’ map to 
chart changes in trust portfolios and make sure they are 


. . but ahead of the trend. 
At Equitable Trust, we’ve never stopped going to school. 


not just up to date. 


Keeping up with our homework is the only way we know 
to be sure that past experience matches current events. 
Whether it is planning an estate, developing a pension 
plan or administering a trust, in Maryland most people 
who know respect the advice of their attorney. Most of the 
‘time they will say, “put your trust in Equitable Trust.” 


It’s a pleasure to do business with HQUITABLE TRU ST 
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Report of the Committee on 


CHARITABLE TRUSTS AND FOUNDATIONS 


HERE ARE THOUSANDS OF TRUSTS IN 
7. nee in this country, both testa- 
mentary and intervivos, the primary pur- 
pose of which is in the charitable field 
in its broadest aspect. There are also 
many thousands of corporate foundations 
and their number is increasing constant- 
ly. The Foundation Library Center in New 
York has records of over 12,000 of such 
foundations and one can only speculate 
as to how many more there are in ex- 
istence of which the Center has no in- 
formation. Furthermore, how many bil- 
lions of dollars are presently held by 
these foundations is unknown. 

Without knowing these exact num- 
bers, however, one is nonetheless im- 
pressed by the fact that there are very 
few cases which one can find in the state 
reports relating to the activity of these 
organizations, and yet it seems inconceiv- 
able that all those organizations should 
go on year after year without in some 
fashion or other becoming involved in 
serious legal problems. The conclusion 


seems to be justified that the problems. 


do exist but that for some reason they 
are not made public either because there 
are no parties who are in a position 
to or who care to raise any question, 
or if there are cases, they do not get 
to the higher courts where the decisions 
are reported. 


Survey of Attorneys General 


In light of this, it was decided that it 
would be worthwhile to undertake the 
project of seeing what we might be able 
to find out about the activities of these 
charitable organizations. Traditionally, 
the Governmental authority having juris- 
diction in this area has been the office 
of the State Attorney General. It is his 
responsibility, sometimes under the com- 
mon law, sometimes by statute, and 
sometimes by practice to represent the 
interests of the public at large in these 
operations, and it was therefore con- 
cluded that we would make a survey 
among the offices of the Attorneys Gener- 
al to find out what is going on. This was 
done without any preconceived notions 
about proving anything at all and the 
Attorneys General were so advised. With- 
out any prior experience to suggest what 
we should ask, we prepared a question- 
naire, a copy of which is appended to 
this report. 

Questionnaires were returned from 36 
states, ranging all the way from a mere 
statement that the office of the Attorney 
General has no authority or has not been 
involved in this field at all to some very 
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complete and detailed answers. Unfor- 
tunately we did not receive any informa- 
tion from a number of very important 
states, including California and New 
York (outside New York City), and 
apparently no data were available in 
Illinois. The lack of information from 
these areas obviously left a large gap 
in our statistical findings. Therefore, in- 
stead of trying to be specific about the 
details shown on these questionnaires, 
we will endeavor only to point out some 
of the factors that seem to us signifi- 
cant. 

In only six states was there any indi- 
eation of activity having to do with 
incorporated charities and the total num- 
ber of cases in these six states involving 
such organizations was a mere 16. All 
of the remainder of the investigations 
and litigation related to charitble trusts 
and of those the vast majority seemed to 
be testamentary. 

In response to questions on the subject 
of how the Attorney General became in- 
volved in the affairs of the charity, it 
was reported that he was made a party 
to litigation instituted by other people 
by a ratio of ten to one. In other words, 
most of the activities came about be- 
cause court actions were instituted by 
someone, and for some reason it was 
felt that the Attorney General had to 
be made a party. There seemed to be 
relatively few cases (at least outside 
New York City and the States of Ohio 
and New Hampshire) where the Attorney 
General has taken any intiative to in- 
vestigate activities on his own. One im- 
portant exception to this was the ex- 
tensive study made by the Attorney 
General of Minnesota respecting the 
Sister Elizabeth Kenney Foundation, 
which disclosed that less than 50 per 
cent of contributed funds were ever ap- 
plied for research or hospital purposes. 


In the litigation it would also appear 
that in the majority of instances the At- 
torney General was not the only party 
actively representing the interests of the 
charities, although there were a substan- 
tial number of cases in which the public 
or charitable interest was not being 
represented by anyone else. 

In the series of questions relating to 
type of cases which were coming before 
the Attorney General, we found a wide 
range of answers. We also discovered 
that there was considerable duplication 
in the answers. For example, a given 
matter might arise in connection with a 
court accounting, which, in itself, might 
entail the construction of the document, 


and in addition to that, perhaps the ap- 
plication of the doctrine of cy pres. Since 
our questions were perforce general in 
their nature, the answers which we re- 
ceived were also general, and it became 
evident that it would be impossible to 
draw anything more than very general 
conclusions about the type of actions 
and legal difficulties which have come up. 
However in the states which showed the 
most activity, such as Connecticut, Min- 
nesota, New Hampshire, Ohio, Pennsyl- 
vania, and Rhode Island, it would ap- 
pear that there were problems in all of 
the areas covered by the questions. 


In answer to the question relating to 
the formation of new corporate char- 
ities, the vast majority of the answers 
indicated that the Attorneys General 
had no information on this subject at 
all. Iowa reported that as of March, 
1961, there were 321 such charities regis- 
tered: with the Attorney General. Mon- 
tana reported the formation of three 
corporate charities. In North Carolina 
we were advised that about 200 new cor- 
porate charities were formed during 
1960. In Ohio information was not avail- 
able as to the number that were formed, 
but there were 60 corporate charities 
which registered in 1960. Wyoming re- 
ported that there were ten new cor- 
porate charities. 


Only three Attorneys General reported 
any knowledge of charitable trusts cre- 
ated in 1960. New Hampshire reported 
35. In Ohio 175 were registered in 1960, 
but this does not necessarily indicate 
that they were all formed in 1960; some 
may have been created prior to that 
time and simply went through registra- 
tion procedure in 1960. Wisconsin re- 
ported 30 to 40 new trusts created in 
that year. In New Hampshire, where 
there has been more activity relating to 
charitable trusts and for a longer time 
than in any other state, it is significant 
that while there were 35 new trusts re- 
ported and while there was a great deal 
of activity in studying the accounts and 
activity of trustees, there is no informa- 
tion apparently available as to cor- 
porate foundations. 


On the question of initial accountings, 
a copy of the first aceount of the trustees, 
filed in court, is sent to the Attorney 
General in Connecticut, Illinois, and Wis- 
consin. In Wyoming all trusts are audited 
yearly by a state examiner. Rhode Island 
has specific forms for registration and 
for annual reports. In Ohio, trusts are 
required to report on a bi-annual basis. 
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In New Hampshire trustees are required 
to report one year after the trust is set 
up and annually thereafter. Iowa also 
requires annual reports for trusts. In all 
other states there seemed to be no defi- 
nite reporting provisions. We once again 
observe that even in the states which do 
require reporting, these are almost en- 
tirely limited to charitable trusts and 
nothing is apparently required as far 
as corporate charities are concerned. 

One of the reasons for lack of activity 
on the part of the states became evident 
in the answers to our questions relating 
to staff and budget available in the of- 
fice of the Attorney General for this 
area of work. It would appear that in 
only six states were there any indi- 
viduals assigned to this work on a full- 
time basis. It was obvious that by and 
large this entire area of activity has 
been regarded as one which had to be 
done under certain circumstances but 
generally there was no feeling that this 
is a special field of activity which re- 
quired the allocation of adequate man- 
power. 


Observations Based On Data 


Since January, 1960, three different 
authors and speakers have called public 
attention to the fact that while the rela- 
tively few large organizations are re- 
porting and accounting to the public 
for the use of their funds, the great 
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majority of charitable organizations in 
this country are not presently accounting 
to anyone, at least in effective fashion. 
The first of these persons is Professor 
Kenneth L. Karst of the Ohio State Uni- 
versity Law School, whose article in 
the Harvard Law Review of January 
1960, on “The Efficiency of the Chari- 
table Dollar: An Unfulfilled State Re- 
sponsibility” is a challenging statement 
of the problem. Secondly, Dr. F. Emer- 
son Andrews, Director of the Foundation 
Library Center, has called attention to 
the problem in his introduction to the 
Foundation Directory, published by the 
Russell Sage Foundation in 1960. This 
introduction is not only a commentary 
but is supported by voluminous statistics 
relating to the foundations which were 
covered in the survey. The third and most 
recent public pronouncement was by 
Representative Wright Patman in re- 
marks set forth in the Congressional 
Record in May. Mr. Patman suggested 
the possibility of abuses and the need for 
re-examination of national policy with 
reference to all these organizations. 


If it is possible, we believe it would 
be most helpful to have a really detailed 


-study of the actual activities going on 


in the offices of the Attorneys General. 
By this we do not in any sense mean a 
desire nor an attempt to criticize the 
actions of any such office, but merely to 
find out statistically the nature and type 
of cases in which the Attorney General 
becomes involved. We are acutely aware 
of the fact that no one at the present 
time can expect a busy Attorney General 
to allocate the manpower and time neces- 
sary to make this study. We do suspect, 
however, that the great majority of the 
Attorneys General would cooperate to 
the extent of making this information 
available to a research man who would 
take the time to go into the office and 
go through the data in the files on the 
various cases. This would furnish a fund 
of information that is not now avail- 
able and we feel that our Committee 
would probably have a better opportunity 
to get it than any other source. Alterna- 
tively, if some of the members of Con- 
gress take Mr. Patman’s suggestion seri- 
ously, it could mean a full-dress Con- 
gressional investigation to find ovt the 
facts. We seriously doubt that this is the 
best way to get the information, but if it 


is not obtained any other way, then this 


may happen. 


Such an independent study as we have 
in mind could give a sound basis for 
conclusions which we are not in any 
position to draw at this time. Among the 
possibilities are the following: 


a. No legislative action is needed, but 
perhaps some encouragement to the vari- 
ous Attorneys General and some as- 
sistance for them in getting the neces- 
sary budget funds to support their activi- 
ties in this area. 





b. Further legislation on the state 
level. We are thoroughly aware of the 
Uniform Supervision of Trustees for 
Charitable Purposes Act, but we are also 
aware that it has been enacted only jn 
California to date and that there seems 
to be but little interest elsewhere in its 
enactment. A detailed study might really 
prove the advisability of enacting it, oy 
might indicate areas in which the Uni. 
form Act might be improved. 

ce. Regardless of the foregoing, we 
are sure that those who create these 
charitable organizations, the benef. 
ciaries of them, and all taxpayers (who 
in the final analysis are footing part 
of the bill) are truly entitled to know 
more about what is going on than js 
known now — and a thoroughgoing study 
would at least disclose some of the pres- 
ently hidden parts of the picture. 


LAWRENCE G. KNECHT, Chairman, Cleve- 
land, O. 
LLOYD ANDERSON, Worcester, Mass. 
GEORGE T. BOGERT, Chicago, III. 
FRANCIS D. FOLEY, Burlington, Vt. 
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WALTER LEICHTER, Union City, N. J. 
RoBERT G. MEINERS, New Haven, Conn. 
ALEXANDER L. NICHOLS, Wilmington, Del. 
RoBERT S. Potter, New York, N. Y. 
JOHN RITCHIE III, Chicago, IIl. 
Moses W. ROSENFELD, Baltimore, Md. 
ALEX W. SMITH, JR., Atlanta, Ga. 
M. PAUL SMITH, Norristown, Pa. 
JAMES G. THOMAS, Champaign, III. 
DANIEL S. WENTWORTH, Chicago, III. 
RoBERT A. WEST, New York, N. Y. 
G. VAN VELSOR WoLF, Baltimore, Md. 
JAMES O. Wynn, New York, N. Y. 





QUESTIONNAIRE 


State 


1. What in your State is the basis for 
your authority to supervise or inter- 
vene in matters relating to charitable 
trusts and/or charitable foundations? 

—Statute? (cite) —..............— 


—Case Law? (cite) 
—Custom (common law, etc.) ———- 
2. Would you please answer the follow- 
ing questions as far as you can re 
lating to matters involving charities 
arising during the year 1960. If it is 
possible for you to give us the same 
information for 1959 also, it would be 
very much appreciated. (Number of 
cases in each category) 
—How did your Office come into the 
matters, that is: 
—Were you made a party to liti- 


gation? Bi ae ees: Loe 
—Investigation initiated by your 
Office? - Ce IR nt fol en 
—Investigation initiated by 
iene ee 
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—'li ypes of cases involved 
—Cy pres? - 
EE, Sitesi 
~-Attempts to force distribution 
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—Accounting 
ER CND AUMUND) 2 ta 8 te 
—-Contested - exceptions filed - 
—Construction of instruments ___. 
—Oiher, including: 
—HDormant funds __. 
—-temoval or replacement of trus- 
Lee scasnaasinniat 
—Termination - 
—Type of charities 
—Corporations oe 
—Inter vivos trusts _____. 
Testamentary trasts —...._._ 
—Opposition? 
—Was your Office the only party 
actually representing the chari- 
table interest? - = 
—Was your Office representing 
the charitable interest in col- 
laboration with a guardian ad 
litem or trustee for the suit? __ 


—Were other parties (including 
charities) actively representing 
charitable interests? _____ = 

—How many matters were ap- 
EERE ee ae a ER 

—Results 

—Cy pres applied? _. = 

—Charity’s interest enforced 

—Charity lost out... 

—tTrustees replaced, etc. 

—Instrument construed ___ 

——AQENOP on ‘ 





3. How many new corporate charities 
formed (excluding, if possible such 
things as incorporated branches of 
Boy Scouts, P.T.A., ete.)? - : 

4, How many new charitable trusts cre- 
ated to your knowledge? - 





5. What, if any reports are required 
from new organizations or trusts at 
inception? 


6. If charities report to your Office, 
what is in the report? 

—Initial repert? 
—Annual report? _ 


7. How much staff does your Office ens 
available for this area of your work? 


Budget. for this purpose _._.__ , 


. Please list any significant new a 
cisions and any new or pending legis- 
lation in this field. 


A AA 


¢ The $35,764,985 book value of the 
Permanent Charity Fund (Boston) re- 
ported by retiring treasurer Arthur G. 
Rotch as of June 30 compares with 
$6,000,000 when he took office in 1945. 
The Fund, for which Boston Safe De- 
josit & Trust Co. is trustee, had a market 
value of $48,368,755. 


OctoseR 1961 


Report of the Committee on 


PENSION AND PROFIT-SHARING TRUSTS 


HE PROJECT TO PREPARE A FORM OF 

trust agreement for use under the 
Self-Employed Individuals Tax Retire- 
ment Act (Keogh Bill) has continued to 
be stymied by the inability to forecast 
exactly the nature of the provisions 
which may be contained in the legisla- 
tion if enacted into law. The change in 
provisions of the present Keogh Bill 
from those of earlier bills has resulted 
in much of the earlier work of the Com- 
mittee being unusable if it should be en- 
acted in substantially its present form. 
Various members of the Committee have 
been following the course of that legis- 
lation with a view to aiding in its enact- 
ment. 

The Committee has also been active 
with regard to the current proposals to 
revise the Federal law respecting the 
registration and regulation of pension 
and welfare plans. The proposals of the 
Administration would appear to enlarge 
the number of plans to be covered under 
Federal regulation. The Secretary of 
Labor would be granted wide powers in 
administering the law. Much more de- 
tail would be required in annual reports 


- to be filed under the law. Although the 


existing Welfare and Pension Plans Dis- 
closure Act may have deficiencies, it may 
be that any future legislation will fur- 
ther complicate an already burdensome 
activity. 

The Committee has also been con- 
sidering the problem of areas in which 
the Internal Revenue Service might im- 
prove or simplify its administrative pro- 
cedures with respect to the qualifica- 
tion of exempt trusts. The Committee has 
also worked closely during the past year 
with the Committee on Pensions and 
Other Deferred Compensation of the 
Section on Taxation. Several members of 
the Committee have been active in the 
work of a group established under the 
sponsorship of the Wharton School of 
Finance of the University of Pennsy]l- 
vania, which is attempting to bring a 
degree of uniformity to technical defi- 
nitions used in connection with pension 
and profit-sharing plans and trusts. The 
work of that group has barely begun 
but it does show promise. 


Other Developments 


Some progress has continued to be 
made in the elimination of duplication in 
filing requirements under Federal and 
state laws. relating to regulation of pen- 
sion and welfare plans. Utah has joined 
the list of states specifically exempting 
pensions and profit-sharing trusts from 
the rule against perpetuities. 

The continued growth of employees’ 
plans is evidenced by statistics from vari- 


ous sources released during the year. 
The Internal Revenue Service reports 
that during the calendar year 1960 al- 
most 10,000 more plans were ruled by it 
to be qualified under the Internal Rev- 
enue Code. The Service estimates that 
at the end of 1960 there were in excess 
of 63,000 qualified pension, profit-sharing 
and stock bonus plans in existence. One 
organization has estimated that approxi- 
mately 21.7 million Americans were cov- 
ered by private, non-governmental re- 
tirement plans at December 31, 1959. 

The Securities and Exchange Com- 
mission, in Statistical Series Release No. 
1750, May 3, 1961, estimates that the 
book value of assets held by non-insured 
corporate retirement funds had _ in- 
creased during 1960 by $3.4 billion to 
a total of $28.7 billion. The SEC esti- 
mated that at December 31, 1960, all 
private plans held assets of approximate- 
ly $50 million. 
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Report of the Subcommittee on 


USE OF CHARITABLE GIFTS 


in Estate and Tax Planning 


LMOST A CENTURY AGO MR. JUSTICE 
Gray gave his oft-quoted legal defini- 
nition of charity and charitable gifts in 
the historic case of Jackson v. Philips:! 


“A charity, in a legal sense, may be more 
fully defined as a gift, to be applied con- 
sistently with existing laws, for the benefit 
of an indefinite number of persons, either 
by bringing their hearts under the influence 
of eductation or religion, by relieving their 
bodies from disease, suffering or constraint, 
by assisting them to establish themselves 
for life, or by erecting or maintaining pub- 
lic buildings or works, or otherwise lessen- 
ing the burthens of government. It is im- 
material whether the purpose is called 
charitable in the gift itself, if it is so 
described as to show that it is charitable 
in its nature.” 


In the absence of statutory delineation, 
Justice Gray’s generally accepted defini- 
tion of the term is basic to any applica- 
tion of the Federal exemption for chari- 
table gifts. The fact that the statute also 
includes such descriptive words as re- 
ligious, educational, literary and scien- 
tific, however, has raised some question 
as to whether Congress intended to do 
more than exempt only charitable or- 
ganizations or whether its purpose was 
merely to prevent too narrow a construc- 
tion of the term by using language more 
readily comprehended by taxpayers.” 
However, it is not the purpose of this re- 
port to determine the nature of a chari- 
table organization and as hereafter used, 
the term will refer solely to types of or- 
ganizations for which deductions are per- 
mitted under our taxing statutes. 

Charitable contributions may, of 
course, be made without any considera- 
tion or thought of personal gain or bene- 
fit. Nevertheless, in the present era of 
high taxes, substantial charitable con- 
tributions are feasible only when full ad- 
vantage is taken of all benefits—tax or 
otherwise. There should be little need to 
comment upon the sociological desirabil- 
ity of increased private support of char- 
ity and the committee feels that chari- 
table organizations, as well as charitable- 
minded clients, can benefit if practition- 
ers have a better understanding of the 
techniques of charitable giving. 

Charitable contributions are encour- 
aged by a taxing system which grants 
benefits to a donor, but the degree of any 
benefit depends to a large extent upon 


114 Allen 556, decided by Justice Gray in 1867 
when he was Associate Justice of the Supreme Judi- 
cial Court of Massachusetts. 


2For an excellent discussion of what constitutes a 
charitable organization, see Reiling, “‘What is a 
Charitable Organization?’’, 44 A.B.A.J. 525 (June 
1958), No. 6. 
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the knowledge of the legal adviser. Such 
knowledge may, for example, increase the 
value of the gift to charity, diminish the 
net cost to the donor, or both. Under 
some circumstances it may even be 
demonstrated to a client how he can give 
his cake and keep it—how he can make a 
gift and actually increase his income by 
doing so. But not all the benefits of chari- 
table gifts can be measured in terms of 
money; very often estate planning ob- 
jectives of a client can best be accom- 
plished through a judicious use of chari- 
table contributions. 

For the purpose of this report, chari- 
table contributions will be divided into 
two broad categories: (1) those made by 
a donor during his lifetime which may 
be deducted from his adjusted gross in- 
come; and (2) those made by a decedent 
at the time of his death which may be 


‘deducted from his adjusted gross estate. 


I. INCOME TAX BENEFITS FROM 
CHARITABLE GIFTS 


The income tax benefits from chari- 
table contributions? are well understood 
by practically every taxpayer who item- 
izes deductions upon his tax return.4 In 
general, such contributions are deductible 
only up to 20% of the taxpayer’s adjust- 
ed gross income,® but an additional 10% 
is permitted, bringing the maximum to 
30%® for gifts to churches, schools or 
hospitals. It should be noted that not 
only is there a limitation as to the type 
of organization for which this extra de- 
duction may be claimed, but such addi- 
tional contribution must be made directly 
to and not merely for the use or benefit 
of the organization. This restriction im- 
poses a limitation upon the use of some 
of the techniques discussed later in this 
report. 

Although the income tax deduction for 
charitable contributions is limited for all 
practical purposes to either 20% or 30% 
of adjusted gross income, it should not 
be overlooked that certain clients may be 


entitled to claim an unlimited charitable, 


deduction.? Such clients will either be 


8Cohen, ““Means and Methods of Making Charit- 
able Contributions under the Internal Revenue Code 
of 1954,” 3 St. Louis U.L.J. 117 (Fall 1954); Cun- 
ningham, “‘Lawyers and their Clients: Contribu- 
tions to Higher Education,” 43 A.B.A.J. 503 (June 
1957); Merritt, ‘““The Tax Incentives for Lifetime 
Gifts to Charity,” 39 Taxes 104 (Feb. 1961). Rud- 
ick and Gray, “‘Bounty Twice Blessed: Tax Conse- 
quences of Gifts of Property to or in Trust for 
Charity,” 16 Tax Law Review 273 (March 1961) n. 
101. 

4Code Sec. 170; Regs. 1.170-2. 

5Danz, 18 TC 454, CCH Dec. 19,013 (1952) (Acaq.). 

®Code Sec. 170(b) (1) (A); Regs. 1.170-2(b); Rev. 


- Rul. 59-129, 1959-1 CB 58; Rev. Ruls. 60-110 and 


60-111, 1960-1 CB 121, 123. 
7Code Sec. 170(b) (1) (C); Regs. 1.170-2(c). 





in extremely high income tax brackets, be 
exceptionally charitable-minded, or per. 
haps both. To qualify for such unlimited 
deduction a taxpayer must have made 
contributions during the taxable year 
which, when added to the amount of his 
income tax for the year, will exceed 90% 
of his taxable income computed without 
regard to the charitable deduction, his 
personal exemption or any net operating 
loss carryback. In addition to meeting 
this test, it must also be shown that this 
situation existed in eight of the ten pre. 
ceding taxable years. 


i. Advantages of Non-Cash Gifts 


Charitable contributions need not be 
made in cash—and there may be definite 
tax advantages in using other property 
for this purpose.® Subject to the over-all 
limitations mentioned above, property 
donated to charity is deductible at its 
fair market value at the time of the 
gift.2 The cost basis of the donor is not 
a factor in determining the amount of 
the charitable deduction and any appre- 
ciation or depreciation in value ;esults 
neither in a taxable gain nor a deductible 
loss. Thus, where a choice is available, it 
is generally preferable to select property 
which has the greatest appreciation over 
the donor’s cost. To. illustrate: Mr. A, 
who is in a 50% tax bracket, has 
pledged! $10,000 to his church and in- 
tends to raise the funds by selling securi- 
ties now valued at that amount but which 
were purchased more than six months 
earlier for $2,000. To do so he will realize 
a long-term capital gain of $8,000 on 
which he will pay a capital gains tax of 
$2,000. Thus, after such sale he will have 
$8,000 in cash. If he then gives $10,000 
in cash to the church the charitable de- 
duction will reduce his income tax for the 
year by $5,000, thus making his out- 
of-pocket cost of the gift $5,000 plus the 
$2,000 capital gains tax. If Mr. A donates 


8Merritt, “The Tax Incentives for Charitable Giv 
ing,’ 36 Taxes 646 (Sept. 1958); Merritt, ‘““The Tax 
Incentives for Lifetime Gifts to Charity,” n. 3; Pen- 
nick, “Tax Economics of Charitable Giving,” 38 
Taxes 111 (Feb. 1960). 

°L.0. 1118, II-2 CB 148; Fargason, 21 BTA 1032, 
Dec. 6601. , 

1oAlthough Rev. Rul. 55-410, 1955-1 CB 297 indi- 
cates that satisfaction of a pledge by means of prop- 
erty which has either appreciated or depreciated in 
value does not give rise to a taxable gain or @ de- 
ductible loss it may be interesting to speculate if 
the Internal Revenue Service will seek to tax as & 
capital gain the difference between the amount of 4 
legally binding pledge to charity and the donor's 
basis of property contributed on the principle enun- 
ciated in the recent case of U. S. v. General Shoe 
Corporation, 282 F. 2d 9 (1960) that a corporation 
contributing property to its employees’ retirement 
trust recognized a taxable gain, and on analogy 
the doctrine giving rise to the change in the Pomona 
College ruling, infra, n. 92. 
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et cost will be $5,000. 

ssible to demonstrate that a 
even one who is not particu- 
table-minded, may be dollars 
.onating property to charity in- 
elling and retaining the net 
‘ter taxes. This would be true 
‘uamstances where he has no 
retention of the property, as 
mption of a bond, and where 
ve tax bracket is greater than 
ntage of proceeds he could 
retain upon a sale or redemp- 


tion. Thus, a client in a 90% top tax 
bracket who owns a $10,000 bond being 
called for redemption and upon which he 
would incur a ¢apital gains tax of $2,000, 
would actually save $1,000 by giving the 
pond to charity. If he kept the bond he 
would net only $8,000, whereas the chari- 
table contribution would reduce his in- 


come tax 


by $9,000. . 


Conversely, it is not usually advisable 


to donate 


property which has a fair mar- 


ket value of less than the donor’s cost. 
Sale of such an asset by the taxpayer will 
ordinarily establish a deductible tax loss 
which would be lost if the property itself 
were given to charity. The value of per- 
sonal services donated to charity, even 
though capable of valuation, is not de- 
ductible for tax purposes.11 


Reg. Sec. 1.170-2(a) (2); O.D. 712, 3 CB 188. 


ii. Mortgaged Property 


Property which is contributed to char- 
ity need not be owned outright by the 
donor, but in such cases the amount of 
the deduction is limited to the value of 
the donor’s equity at the time of the gift. 
Where property is mortgaged to an ex- 
tent in excess of its cost basis the donor 
will realize income if the mortgage is 
assumed by charity.12 Under the doc- 
trine laid down in Crane v. Commr.13 
there appears to be some danger that a 
donor may realize income under such cir- 
cumstances even when charity does not 
assume the mortgage liability. In any 
situation where a client proposes to 
donate mortgaged property, caution is. 
advised and if the mortgage exceeds his 
basis a bargain sale to charity!4 would 
appear to be preferable. 


iii. Personal Property and Particularly 
Unique Chattels 


Chattels of all types may constitute 
charitable gifts in kind and qualify as 
“property” for which an income tax de- 
duction in the amount of the fair mar- 
ket value can be claimed.15 Such contri- 


12Herff v. Rountree, 56-1 USTC Par. 9359, 140 F. 
Supp. 201 (D.C. Tenn. 1956); Crane v. Commr., 
47-1 USTC Par. 9217, 331 U.S. 1 (1947). 

138Supra, n. 12. 

14See Part I, Sec. x of report. 

Regs. Sec. 1.170-1(c), “Charitable contributions 
are recognized as paid and deductible even though 
made in property.”’ Colorado National Bank of 
Denver, 30 TC 933, 935 (1958). 


butions in most cases are from the tax- 
payer’s capital assets.16 When from such 
source the income tax advantages of 
gifts of chattels are considerable since 
the fair market value of the chattel, 
when added to the taxpayer’s other de- 
ductions, can do one or more of the fol- 
lowing: (a) reduce taxable income one 
or more tax rate brackets; (b) satisfy 
the taxpayer’s projected tax liability; or 
(c) leave the taxpayer with more after- 
tax income.17 The reduction in net worth 
will also reduce the taxpayer’s estate for 
Federal estate tax purposes. However, 
such a reduction is not necessarily ad- 
visable in the light of other non-tax con- 
siderations. Chattels are generally not 
income producing, and because of this 
factor, are subject to different considera- 
tions than gifts of real estate or stocks 
and bonds. 


One kind of chattel worth special at- 
tention as the subject of a charitable con- 
tribution is the chattel of small value to 
the taxpayer. With individuals these can 
be items such as clothing, books and fur- 
niture.18 Their donation affords a rela- 


18While Code Section 1221 defines capital asset for 
income tax purposes the definition of capital assets 
for balance sheet purposes is at times also signifi- 
cant. 

17$ee Brown, “Increasing Spendable Income by 
Gifts to Charity,” 97 TRUSTS AND ESTATES 1168 
(1958). 

18See Lowndes, “Tax Advantages of Charitable 
Gifts,” 46 Va. L. Rev. 394, 403 (Apr. 1960), edited 
reprint 4 Tax C.Q. 317 (Sept. 1960). 
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tively painless income tax deduction. The 
principal problem is the determination of 
their fair market value.19 Business tax- 
payers should consider gifts of fully de- 
preciated chattels or those carried on the 
balance sheet at a nominal figure.?° 

Another kind of chattel worth special 
attention as the subject of a charitable 
contribution is the so-called “unique” 
chattel. In this class are antiques, heir- 
looms, paintings, statues—in one case a 
narrow gauge steam locomotive.?! 

A common characteristic is that all are 
items of considerable value to someone, yet 
are without a ready market.?2 The vex- 
ing problem of fair market value is ever 
present, particularly so since the concept 
of fair market value is predicated on 
a sale price — the willing buyer and the 
willing seller, each under no compul- 
sion.23 If the article is to be retained on 


19A gift of law books to a bar association library 
is deductible only if the association has a 501(c) (3) 
exempt organization ruling. Rev. Rul. 58-293, 1958-1 
CB 146. When making a gift of this kind, the tax- 
payer must hazard a guess as to value, subject to a 
better second guess on tax audit. If the donation of 
used articles is to be an important factor, the tax- 
payer should take time to collect some evidence of 
value. In some cases, charities reselling the mer- 
chandise will do this for the donor, reporting the 
sale price to him. 

20See Colorado National Bank of Denver, 30 TC 
933, 934 (1958) and also Rev. Rul. 59-196, 1959-1 
CB 56. 

21Denver & Rio Grande Western RR Co., 32 TC 43, 
59-60 (1959), affd. 279 F. 2d 368 (10th Cir. 1960). 

22A tax attribute of unique chattels of consider- 
able value is their use to qualify for the unlimited 
charitable deduction. See Code Sec. 170(b) (1) (3). 

Rev. Rul. 59-196, 1959-1 CB 56. See Quiggle and 
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exhibit, a thorough documentation of 
current fair market value is imperative 
since the value is determined at the time 
of the gift. In the steam locomotive case 
heard in 1959, evidence about demand, 
purchaser appeal, unfilled applications 
for purchase and contemporaneous sales 
in the year of the gift, 1953, was con- 
sidered by the Tax Court.?4 

Chattels often present a special prob- 
lem in determining whether or not a gift 
has been made. At the very least, the 
common law requirements that there be 
a donative intent and that the donor re- 
ceive no consideration in return, should 
be fulfilled.25 In A. W. Mellon,?® the Tax 
Court held that delivery of a deed of gift 
and a letter of present intent, acknowl- 
edged by a letter of acceptance, consti- 
tuted a gift of paintings in a locked 
room in another city.27 


iv. Stock-In-Trade 


If the taxpayer is an agricultural, 
manufacturing or selling organization, 
property which constitutes its stock-in- 
trade can be the subject of a charitable 
contribution.?8 In recent years the attrac- 
tiveness of gifts of this kind has been in- 
creased by new regulations and rulings 
-which revoke unfavorable Treasury rul- 
ings and adopt the results in court 
cases.29 The fair market value problem is 
now stabilized at the donor’s selling price 
in his most favorable market.3° This not 
only includes the cost of acquisition but 
also a mark up. However, the Tax Court 
has indicated that in determining such 
price it will consider any conditions or 
restrictions on marketability.3! Once the 
fair market value is determined, the 
amount deductible must be adjusted to 


Myers, “Tax Aspects of Charitable Contributions 
and Bequests by Individuals,’”’ 28 Fordham L. R. 579, 
588 (1960), edited reprint 13 J. Taxation 96 (Aug. 
1960). An inter vivos gift could serve as a test for 
Federal estate tax valuation of testamentary gifts 
of similar property, or, in a suitable case, the tax- 
payer might avoid valuation problems completely by 
retaining possession until death and making be- 
quest of the painting to a charity, for the value of 
the painting, whether $1.00 or $100,000, will be 
“‘washed out’’ in the Federal estate tax return. See 
Cohen, ‘Means and Methods of Making Charitable 
Contributions under the Internal Revenue Code of 
1954,” 3 St. Louis U.L.J. 117, n. 68 at p. 142 (1954). 
In other cases, however, the taxpayer will wish to 
retain the painting or some interest therein in his 
estate to increase the size of and make more liquid 
the assets in the marital deduction bequest. 

“Denver & Rio Grande Western RR Co., supra, 
ui. Si. 

2See Quiggle and Myers, supra, n. 23, 28 Ford- 
ham L. Rev. at p. 592. 

2636 BTA 977 (19387). 

The language of the deed of gift appears in the 
opinion at 36 BTA at p. 1045. Acknowledgment is 
currently required for deeds of gift. See Rev. Rul. 
57-293, 1957-2 CB 153. 

°8Gifts of stock-in-trade should be distinguished 
from gifts of capital assets. See 5 Mertens, Law of 
Federal Income Taxation (Apr. 1960 Cum. Supp.) 
n. 74.1 at Sec. 31.05. 

The new provisions are Regs. 1.170-1(c), effec- 
tive March 13, 1958, and Rev. Rul. 55-138, 1955-1 CB 
223; cf. Rev. Rul. 55-531, 1955-2 CB 520 about gifts 
of stock-in-trade to individuals. Cf. as to cattle, 
Campbell v. Prothro, 209 F. 2d 331 (5th Cir. 1954) 
and as to grain, White v. Brodrick, 104 F. Supp. 
213 (D. Kan. 1952). 

SoRev. Rul. 55-138, supra, n. 29. 

Cooley, 33 TC 223 (1959), affd. per curiam 283 
F. 2d 945 (2d Cir. 1960), where an auto dealer re- 
ceived cars from a manufacturer earmarked for 
charity. 





remove costs in prior years which have 
been deducted as a business expense.32 


v. Fractional Interest Gifts 


Sometimes it is tax wise to take aq. 
vantage of the common law concepts 
which permit a gift or conveyance of an 
undivided interest in property.33 Thi, 
fractional interest technique enables the 
gift to be spread out over a period of 
years where the value of the entire prop. 
erty exceeds the 20% or 30% annual 
limitation. However, the attractiveness 
of this technique is limited to situations 
where the donor is willing to give up 
complete control of the fractional inter. 
est donated. If the donor desires to retain 
some measure of control or enjoyment 
he should consider either the legal frag. 
tional interests such as a legal life estate, 
possibility of reverter or a lease-back, or 
the various equitable interests, such as a 
charitable trust with either remainder or 
life estate to the charity. 


In the case of real estate, a conveyance 
by deed of an undivided fractional jn. 
terest to a charity results in a deductible 
contribution.34 Various techniques have 
been evolved to enable successive annual 
donations of the other fractional inter. 
ests. As in most areas of tax planning, 
there are disastrous tax pitfalls for the 
venturesome explorer in this area—in- 
cluding a later determination that no 
property was in fact donated?5 or, al- 
most as bad, that all of the property was 
donated in one taxable year.36 One long 
established successive annual donation 
technique is to convey property to a 
charity taking back purchase price notes. 
While the notes are held by the donor 
there would be no completed gift al- 
though annual cancellation of part of the 
notes has been held to result in gifts.” 
This technique should probably be con- 
fined to the facts of that case.38 The path 
of general application is established in 


®2Reg. Sec. 1.170-1(c). 

88Mallory, “Charitable Gifts in Estate Planning.” 
94 TRUSTS AND ESTATES 434 (May 1955); Rev. Rul. 
58-455, 1958-2 CB 100; Rev. Rul. 58-260, 1958-1 CB 
126; Rev. Rul. 58-261, 1958-1 CB 143. 

*Peters v. U. S., 2 A.F.T.R. 2d 5910, 58-2 par. 
9849 (D.S.D. Cal. 1958) where an undivided 1/9 in- 
terest in a residence was conveyed to the Boy Scouts 
the court in allowing a deduction also held that the 
taxpayer had failed to sustain the burden of proof as 
to fair market value claimed in his return. 

%5See Burroughs Corporation, 33 TC 389 (1959). 

Cf. Deal, 29 TC 730 /7958). 

*7Andrus v. Burnet, 5/ ®, 2d 332, 333 (D.C. Cir. 
1931). 

The case apparently ‘volved a contribution of 
capital, rather than a sale. If a sale, then either the 
contribution would have to be valued at donor's 
basis (and not at current fair market value) or 
reckon with gain problems. Treating the sale on at 
Installment Sale basis (IRC 1954, Sec. 453) and 
making a gift of each annua] payment results in 
taxable income to the extent of the profit but a de 
duction for the fair markei value of the note. Rev. 
Rul. 55-157, 1955-1 CB 293. The note device should 
also be evaluated in light of Deal, 29 TC 730 (1958), 
where the donor conveyed real estate to her daugh- 
ters, taking back a number of notes each equal to 
the annual $3,000 gift tax exclusions. The court 
examined the entire transaction and found no evi- 
dence of an intent to sell th« real estate but rather 
a donative intent, so would not allow the recurring 
forgiveness to constitute a gift. Cf. as to installment 
note — forgiveness gifts to individuals, Rev. Rul. 
55-531, 1955-2 CB 520. 
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Revenue Ruling 58-26139 which also al- 
lows deductions in the appropriate years 
when an undivided present interest is 
conveyed to charity, by special warranty 
deed, with the remainder under lease to 
the charity for a term of years at a fair 
rental value, coupled with an option to 
buy, if the donor has an intention but 
no obligation to make gifts of parts of 
the remainder to the charity in succeed- 
ing years. Approved precedents include 
a determinable fee*® and a gift of land 
where the improvements are reserved and 
the land is leased back for twenty 
years.4! 


The unique chattels are susceptible to 
both types of division in making chari- 
table contributions. A deed of gift, form- 
ally executed and acknowledged, can con- 
vey either present title with a reserved 
life estate and possession, or an undivided 
fractional interest with a reserved right 
to possession, dominion and control no 
greater in any year than the interest not 
conveyed.42 The amount deductible in the 
first case is the present value of the re- 
mainder interest; and in the second case, 
of the undivided interest transferred.4% 
The Treasury has also ruled that a con- 
tribution of a combination of interests in 
an object of art is deductible, i.e., the 
present value of the remainder interest 
in an undivided one-half interest in a 
painting.44 

Deductions for contributions of frac- 
tional interests in oil and gas leases,4® 
patents#6 and promissory notes‘? have 
been allowed. It has been suggested, in 
view of the decision in Fair,48 that a de- 
duction for a contribution of an undi- 
vided fractional interest in air space is 
warranted.49 


vi. Stocks and Bonds 


Charitable gifts of stocks and bonds 
present the same problems of technique 
and valuation as do other kinds of prop- 
erty. Many taxpayers customarily wait 
until the closing days of their tax year 
before making charitable gifts of stocks, 
bonds and other property so that they 





1958-1 CB 143. 

{See Sullivan, 16 TC 228 (1951), where the gift 
of a residence to the Red Cross as a chapter house 
for the duration of World War II was found to be a 
gift of a present, immediate irrevocable interest of 
— duration and the value thereof deduct- 
ible. 
oa National Bank of Denver, 30 TC 933 

1958). 

“Rev. Rul. 57-298, 1957-2 CB 153. A deed of gift 
of a vertical fraction interest reserving possession 
does not qualify. The reserved life estate means in- 
clusion in the estate for Federal Estate Tax pur- 
Poses; as such its impact on a formula marital de- 
duction clause should be carefully evaluated. 

“The formula in Rev. Rul. 57-298, supra, n. 42, 
allows the full value of the fraction proportionate 
to the whole and does not require taking into ac- 
count for the fact that no one would purchase half a 
Rembrandt! 

“Rev. Rul. 58-455, 1958-2 CB 100. 

“Nordan, 22 TC 1132 (1954); Rev. Rul. 59-196, 
1959-1 CB 56. 

“Rev. Rul. 58-260, 1958-1 CB 126. 

— v. U. S., 155 F. Supp. 325 (Ct. Cl. 

27 TC 866 (1957). 

“See Merritt, ‘The Tax Incentives for Charitable 
Giving,” 36 Taxes 646 (Sept. 1958). 
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may have at hand all the facts neces- 
sary to take the most complete tax ad- 
vantage of such gifts. To make the gift 
effective on the day intended it is im- 
portant that everything essential be com- 
pleted so that the gift is not included in 
another tax year. The regulations®5® pro- 
vide that where a stock certificate is de- 
livered to the donee or the donee’s agent, 
the gift is completed on the date of de- 
livery if the certificate is “properly en- 
dorsed.”51 However, if the ce: ificate is 
delivered to the donor’s broker or to the 
issuing corporation or its transfer agent 
for transfer into the name of the donee, 
the effective date of the gift is the date 
the stock is transferred on the books of 
the corporation. Once the effective date 
of the gift is known, the process to deter- 
mine its fair market value, whether or 
not it is actively traded, is covered by the 
regulations and rulings.52 


vii. Gifts of Insurance and Insurance 


Premiums 


There are a number of advantages in 
making charitable gifts through life in- 
surance and endowment policies rather 
than by transfers or bequests of cash or 
other property.5? Aside from possible in- 
come and estate tax savings, this type of 
gift has appealed to donors because the 
payment of annual premiums fits well 
into a program of annual giving of spe- 
cific amounts to the donor’s favorite 
charitable organization, and a small an- 
nual payment can result in a substantial 
gift to the charity on the insured’s death. 
A gift of life insurance assures the 
charitable organization of the receipt of 
a definite sum upon the donor’s death, or, 
in the case of an endowment, the pay- 
ment of a specified amount whether the 
insured lives or dies.54 Since death bene- 
fits under such policies do not pass under 
the donor’s will and are not part of the 
probate estate, such payments will not be 
affected by possible administrative prob- 
lems arising during the settlement of the 
donor’s estate.55 Furthermore, through 


50Regs. 1.170-1(b). 

51*Properly endorsed”? would seem to mean not 
only a correct signature by the owner of the certi- 
ficate or a separate stock power, but properly wit- 
nessed, with evidence of payment of Federal and 
State stamp taxes where appropriate. 

52The valuation of stock in a closely held corpora- 
tion is the subject of Rev. Rul. 59-60, 1959-1 CB 
237. Valuation of stocks and bonds for gift tax pur- 
poses is covered in Regs. Sec. 25.2512-2 and for es- 
tate tax purposes in Regs. Sec. 20-2031-2. Though 
there is no comparable income tax regulation, the 
same techniques can probably be followed with 
safety. 

53For a discussion of the question of insurable in- 
terest, see 2 Appleman, Insurance Law and Prac- 
tice, Ch. 45, Secs. 761 ff. 

54Annuity contracts are not usually suitable for 
charitable gifts because of restrictions in such con- 
tracts or administrative rules and regulations im- 
posed by the issuing company. Less difficulty is en- 
countered if the donor merely names the charity as 
beneficiary of any death benefits payable under a 
refund or guaranteed annuity. 

SWill contests, delays in administration, insuffi- 
cient funds in the estate to pay obligations, and 
state statutes involving the void or voidable charac- 
ter of a bequest to charity. See discussion of these 
state statutes in 4 Mertens, Law of Federal Gift 
and Estate Taxation 292, n. 84. 


x 





such payments the anonymity of the 
donor can be preserved if so desired. 

If the donor names a qualifying chari- 
table organization as the irrevocable 
beneficiary®® of a life insurance or en- 
dowment policy on his life, the result 
of which is to prevent the donor from 
exercising any of the incidents of owner- 
ship therein without the consent of such 
beneficiary, he will be entitled to an in- 
come tax deduction for the premiums 
thereafter paid5? as well as for any value 
of the policy at that time,58 subject to the 
charitable contribution limitations. If the 
designation of the beneficiary is revo- 
cable, or the irrevocable beneficiary is a 
non-adverse party, no deduction is allow- 
able either for the value of the policy,59 
or for any premiums paid thereafter.® 
If ownership of the policy is irrevocably 
transferred to the charitable organiza- 


56Sometimes accomplished by a limitation of 
rights clause, or in some other manner. 

570.D. 299, 1 CB 151; P-H Insurance Guide, Pars. 
2014, 2015 and 6311-3; Mortimer C. Adler, 5 B.T.A. 
1063 (1927) (deduction disallowed if charity named 
revocably); See Thomas L. Awrey, 25 TC 643 
(1955). 

58Although apparently there are no rulings or de- 
cisions on this point it would appear that the donor 
has made a gift of the policy by such irrevocable 
designation. Regs. Sec. 25.2511-1(h) Examples 8, 
9 and 10; 5 Mertens, Law of Federal Gift and Es- 
tate Taxation 413-414; P-H Insurance Guide, Par. 
2014, 

Ernst R. Behrend, 23 BTA 1037 (1931). 

6oEppa Hunton, IV, 1 TC 821 (1943)), Acq. 19438 
CB 12; Cf. H. H. Bowman, 16 BTA 1157 (1929); 
Rev. Rul. 58-372, 1958-2 CB 99. The rules relating 
to use of trusts for charitable purposes, as discussed 
elsewhere herein, are applicable. 
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tion, either by endorsement on the policy 
or by assignment, the same income tax 
deductions will be allowable.61 The 
amount of the income tax deduction for 
the value of such policy is the replace- 
ment cost of the policy at the date of the 
gift.6° If the policy is fully paid-up, this 
cost is the single premium cost on the 
date of the gift for a similar policy issued 
by the same company. If the policy is not 
fully paid-up, such cost is the adjusted 
interpolated terminal reserve value of 
the policy at the date of the gift.6 


A plan sometimes used for group giv- 
ing involves assignment to a qualifying 
educational organization of the annual 
dividends on individual policies owned 
by the donors, or the accumulation of 
such dividends and payment of the ac- 
cumulated dividends to the charity at the 
end of such period.64 Payment of such 
dividends or accumulated dividends to the 
charity will be deductible for Federal in- 
come tax purposes as a charitable contri- 
bution within the applicable percentage 
limitations. Under this plan, the insured 
can protect members of his family by 


61Where policy is assigned to a charitable organ- 
ization merely as collateral security, no deduction is 
allowable. IT 1453, I-2, CB 144. 
applicable to life insurance trusts for such purposes. 
5 Mertens, Law of Federal Income Taxation, Sec. 

®82Regs. Sec. 25.2512-6, and examples therein, are 
31.09. See Rev. Rul. 64-264, 1954-2 CB 57, and 
Charles Cutler Parsons, 16 TC 256 (1951). 

®88See Regs. cit. supra, n. 62. 

“Diamond Life Bulletins, (2nd prntg.), Life Ins. 
Gen. W 48-50. 
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naming them beneficiaries while at the 
same time providing a benefit to his 
favorite charity during his lifetime. 

Another technique sometimes used is 
to name a charity as the irrevocable con- 
tingent beneficiary of a life insurance or 
endowment policy owned by the insured, 
the charity to receive the insurance pro- 
ceeds only if the primary beneficiary pre- 
deceases the insured. The deductibility of 
all or part of the premium as a chari- 
table contribution depends upon the prob- 
ability that the named beneficiary will 
predecease the insured.® If the primary 
beneficiary’s life expectancy at the time 
the contingent beneficiary is irrevocably 
named is longer than or almost as long 
as that of the insured, or if the insured 
retains the power to name another pri- 
mary beneficiary, it would appear that 
no deduction for any part of the premium 
would be allowable. 


Some question has been raised concern- 
ing the applicability of the additional 
10% limitation to deduction of premiums 
paid to the insurance company by an 
insured who has either named the chari- 
table organization as the irrevocable 
beneficiary or assigned the policy irrevo- 
cably to it, since such primiums are paid 
“for the use of” the charity rather than 
“to” the charity.66 This question could 
be avoided by payment of the money for 
the premiums to the charity rather than 
directly to the insurer. Similarly, there 
might be a question as to the applicabil- 
ity of the additional 10% limitation to 
the deduction for the value of a policy 
transferred to a trustee for the benefit of 
a charitable organization rather than to 
the charity itself. 


viii. Gifts of “Option Stock” to Finance 


Purchase 


Many restricted stock option plans 
which qualify under IRC Section 421 pro- 
vide substantial economic benefits to the 
employee who can exercise his option. 
However, the necessity to pay for the 
optioned stock may cause a severe cash 
drain on the employee as in most cases 
the funds must come from his income 
after taxes, from borrowing (to the ex- 
tent permitted by Federal Reserve rules), 
or from the sale of part of the option 
stock. One method of financing the exer- 
cise of the option is to utilize the tax 
benefits accruing from the charitable de- 


6Section 1.170-1(e) of the Regulations, the lan- 


guage of which is almost identical with Section 
25.2522(a)-2(b) of the Gift Tax Regulations, pro- 
vides in part as follows: 

“If as of the date of a gift a transfer for charit- 
able purposes is dependent upon the performance of 
some act or the happening of a precedent event in 
order that it might become effective, no deduction 
is allowable unless the possibility that the charit- 
able transfer will not become effective is so remote 
as to be negligible. If an interest passes to or is 
vested in charity of the date of the gift and the in- 
terest would be defeated by the performance of some 
act or the happening of some event, the occurrence 
of which appeared to have been highly improbable 
on the date of the gift, the deduction is allowable.” 

*Quiggle and Myers, ‘Tax Advantages Spur Char- 
itable Gifts of Unusual Properties”; 13 J. Tax. 96, 
98 (Aug. 1960). 





duction.6? The tax deduction resulting 
from a gift of part of the stock to char. 
ity will reduce the employee’s tax liabi). 
ity and may permit the purchase of the 
remaining shares from the “tax savings”, 
The extent of the advantage to be gained 
by this transaction depends upon the in. 
come tax bracket of the employee, the 
appreciation in value of the optioned 
stock and the expected dividend income 
from the stock. Based upon factual as. 
sumptions that would fit many corporate 
executives, the following advantages 
could result from the charitable gift: 


1. More optioned stock may be acquired 
than would be possible if the employee 
had to purchase stock out of after-tax 
income or from loans which would be 
repaid by sales of part of the optioned 
stock. 

2. A high bracket taxpayer may acquire 
optioned stock with no cash outlay by 
utilizing the tax dollars that would other. 
wise be required to pay the tax on the 
income offset by the charitable deduc. 
tion. 

3. A gift of the optioned stock to charity, 
subject to a retained life interest, will 
free cash for payment of the purchase 
price. 

4. A gift of the optioned stock to charity 
for a term of at least two years will free 
cash for payment of the purchase price 
and still permit the stock to go to a 
non-charitable beneficiary at a later date, 


Under a qualified plan the option it- 
self cannot be given to charity®® and the 
employee must avoid a disqualifying dis- 
position within two years of the granting 
of the option or within six months of its 
exercise.69 However, if the employee has 
a non-restricted stock option and is other- 
wise free to convey the option itself or 
the stock, the same plan may be used 
without the necessity for interim financ- 
ing. 


ix. IRC Section 306 Stock 


In enacting the 1954 Internal Revenue 
Code, Congress attempted to combat tax- 
payer schemes to avoid the dividend 
treatment of distributions by corpora- 
tions through the use of devices cdl- 
loquially known as “bail-outs.”7° Section 
306 imposes dividend treatment on the 
proceeds of sale or redemption of non- 
taxable stock dividends distributed to the 
taxpayer under Section 305. 

The Internal Revenue Service has 
ruled that a charitable gift of “Sec- 
tion 306 Stock” was not a taxable dispo- 
sition by the donor either at the time of 
gift or upon a later sale by the charity.” 


2 Tax Control 15, 679-81 (Institute for Business 
Planning, 1961); Ray and Hammonds, “How 
choose Right Property and Method of Giving 
Benefit from Gifts to Charity,” 10 J. Tax. 118 
(1959). For a discussion of the more conventional 
methods of financing see Sellin, Taxation of De 
ferred Employee and Executive Compensation, 532 
-4 (1960). 

*8Code Sec. 421(d) (1) (B). 

Code Sec. 421(f). 

7An excellent analysis of the problem and the 
statute will be found in Bittker, Federal Income 
Taxation of Corporations and Shareholders, Ch. § 
(1959). 

Rev. Rul. 67-228, 1957-2 CB 229. 
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The rul.ng gives an avenue of escape 


from th. restraint of Section 306 be- 
cause th: donor can deduct such gift as 
a charit::ie contribution even though he 
realizes 9 income upon receipt of the 
stock diviiend or at the time the gift is 
made. Te ruling points out that the 
stock is ~iill subject to dividend treat- 
ment if s.id or redeemed by the charity, 
put this is a restraint without penalty 
since the charitable donee is tax-exempt. 


However, there may be danger if the 
charitable donee immediately sells the 
stock or there is an early redemption by 
the corporation since the government 
warns that under some circumstances the 
transaction may be treated as a sale or 
redemption by the donor followed by a 
gift of cash to the donee. Before making 
a gift of Section 306 stock to charity cur- 
rent legislation should be reviewed since 
it has been suggested that the Code be 
amended either to deny the charitable de- 
duction or to treat the contribution as 
a disposition of Section 306 stock. There 
has also been a suggestion to limit the 
gift to the donor’s cost basis.72 Another 
risk where the charitable donee is a fam- 
ily foundation is the possibility that the 
foundation might lose its tax exemption 
for acting for non-charitable purposes, 
ie. acting as the stockholder’s agent in 
selling or redeeming the stock. 





@Advisory Group Report on Sub-Chapter C, 
December 11, 1958, p. 16. 


x. Bargain Sales to Charitable 
Organizations 


The bargain sale of assets to charity 
is a variation on the familiar pattern of 
transferring to charity assets which have 
increased in value over the donor’s cost 
basis, thereby obtaining a deduction for 
the fair market value of the gift without 
recognition of the gain.73 The benefit to 
the taxpayer is a variable which depends 
upon his tax bracket and the amount of 
appreciation. The bargain sale permits 
the donor to recover his original basis in 
cash without tax consequences and to 
make a gift of the amount by which the 
fair value of the property exceeds his 
cost. If the price at which property is 
sold to charity is less than its fair mar- 
ket value, the difference between sale 
price and fair market value is a gift.74 
The actual cash realized from such pro- 
cedure is the sum of the sale price and 
the tax savings resulting from the chari- 
table contribution. 

The bargain sale concept is the re- 
verse of a transaction which has been 
given specific sanction by the Internal 
Revenue Service. This latter device re- 
lates to the purchase of goods or serv- 
ices from a charity at an excessive price. 


For examples of the benefits from such gifts see 
Palmer, “Tax Savings Through Charitable Giving,”’ 
36 Taxes 40 (Jan. 1958); Penick, ““Tax Economics 
of Charitable Giving,” op. cit. at n. 8, at 117; Mer- 
ritt, ‘“The Tax Incentives for Lifetime Gifts to Char- 
ity,” op. cit. at n. 3, supra, at 106. 

74Regs. 1.1001-1(e). 


Where the taxpayer can demonstrate 
that the price paid is more than the fair 
market value, the excess price is a de- 
ductible charitable contribution.75 If the 
price is less than the taxpayer’s basis 
the difference is a loss, not a gift.76 A 
charitable deduction may be denied 
where the property does not have a 
readily ascertainable market value.77 
Although a taxpayer may be entitled to 
deduct the difference between the sale 
price and fair market value as a chari- 
table contribution, the deduction is not 
available if the property is acquired for 
the purpose of making a sale to charity 
or otherwise subject to restrictions or 
conditions limiting marketability.78 
Where the contribution to charity is 
made in the guise of a sale, the chari- 
table contribution is limited to the value 
actually received by the charitable bene- 
ficiary.79 

A bargain sale to private foundations 
or trusts rather than to public charities 


Rev. Rul. 56-120, 1956-1 CB 514; cf. Rev. Rul. 
112, 1953-1 CB 411. 

Milwaukee Sanitarium, 193 F. Supp. 299, 61-1 
USTC Par. 9249 (D.C. E.D. Wis. 1961). 

“John M. Coulter, 9 TCM 248, CCH Dec. 17, 565 
(M), Par. 50,077 P-H TC Memo (1950) (holding 
that the sale price equalled fair market value and 
disallowing a claimed charitable gift based upon the 
argument that the value of the property exceeded 
the sale price). 

Jacob J. Cooley, 33 TC 223 (1959) aff’d 283 F. 
2d 945 (CA 2 1960). 

Morris R. DeWoskin, 35 TC No. 44 (1960) (In 
case holding against the taxpayer on the ground 
that the transaction was a “‘sham” and the ccuit 
must disregard form and look to the substance). 
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may be hazardous. Bargain sales be- 
tween a donor and his own private foun- 
dation, with the foundation selling the 
assets immediately after receipt, may 
cause the foundation to be treated as the 
agent of the donor, thus resulting in 
the donor realizing taxable income. Also, 
if numerous bargain sale transactions in- 
dicate that the foundation is being used 
for the benefit of the donor it may be 
contended that the private foundation’s 
tax-exempt status has been forfeited.8° 

An illustration of the tax benefits aris- 
ing from a bargain sale to charity may 
be found in the sale to charity of a ma- 
turing endowment policy. If a taxpayer 
in a 65% effective tax bracket has a 
$10,000 policy maturing for which he 
has paid $8,400 premiums he will retain 
only $560 after taxes from the $1,600 
by which the face value exceeds his cost. 
However, if the policy is sold to charity 
for $8,400 before maturity, the taxpayer 
will get a charitable deduction of $1,- 
600. By making the bargain sale to char- 
ity the taxpayer benefits by $480 more 
than he would by cashing the matured 
policy. 

Not all assets will qualify for the full 
benefits of bargain sale treatment. For 
example, the sale of an installment obli- 
gation with income deferred under IxC 
Section 453 would constitute a disposi- 





SoBulletin of the Section of Taxation of the ABA, 
January, 1960, p. 38. 


tion resulting in taxable gain.8! Also, a 
bargain sale of personal services would 
not produce a charitable deduction.82 
The regulations§? which cover stock op- 
tions not coming within the provisions of 
Section 421 relating to restricted em- 
ployee stock options, provide that an 
employee who disposes of an unexer- 
cised stock option by gift realizes tax- 
able income by way of compensation if 
the transferee thereafter exercises the 
option. Whether there would be taxable 
income to the donor in this situation 
would depend upon whether the value of 
property given to charity is attributable 
to appreciation of property or to per- 
sonal service. 


xi. Investment Plans 


There has recently been a great up- 
surge of interest in the so-called chari- 
table remainder trust.84 This is an ir- 
revocable living trust, the income of 
which is ordinarily payable to the donor 
for life and thereafter to his wife if she 
survives him, with the corpus to be dis- 
tributed to a charity on the death of the 
last surviving income beneficiary. Such 
trusts can produce startling tax bene- 
fits even for persons of moderate means 
and the allowance of the charitable de- 


S1Rev. Rul. 60-352, 1960-46 IRB, 10. 

S2Regs. Sec. 1.61-2(c); Rev. Rul. 71, 1953-1 CB 18. 

S3Regs. Sec. 1.421-6(c) (4) and (5). 

Brown, “Increasing Spendable Income by Gifts 
to Charity,” op. cit. at n. 17 supra; Penick, op. cit. 
at n. 8, supra. 
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duction for this type of trust js no 
longer in doubt. 


Assume the case of Mr. and My 
Jones, aged 55 and 50 years, with an 
annual income of $25,000 consisting of 
$15,000 salary and $10,000 net income 
from property worth $200,000. They 
have no children or other dependents 
Mr. Jones plans to retire at 65, when he 
will start receiving payments under ap. 
nuities purchased by his employer, As. 
suming deductions of $1,000, Mr. ang 
Mrs. Jones’ Federal income tax would 
amount to $6,344. During the curren 
year Mr. Jones puts property worth $12, 
000 into an irrevocable trust, the corpus 
of which is to be distributed to his uni. 
versity on the death of the survivor of 
himself and his wife. The income of the 
trust is to be paid to Mr. Jones for life 
and then, during his wife’s life, to such 
persons among a class consisting of Mrs, 
Jones and her relatives as he may ap. 
point by will, or in default of such ap. 
pointment to Mrs. Jones herself. 


The first tax benefit resulting from the 
transfer in trust is the deduction for in- 
come tax purposes, as a charitable con. 
tribution, of the $4,880 present value of 
the remainder interest.85 This is the 
value of the interest immediately vested 
in the university, and since it is less than 
20% of the Jones’ adjusted gross in- 
come, it is fully deductible. This deduc- 
tion reduces their Federal income tax 
by $1,771.42 and increases their “spend- 
able income” by a like amount. This in- 
crease in spendable income is not, of 
course, a clear saving. Mr. and Mrs. 
Jones have irrevocably surrendered the 
right to consume the principal of the 
trust. Their financial circumstances, how- 
ever, seem sufficiently secure to enable 
them to forego the possible need of this 
$12,000. 


From a tax standpoint it will make no 
difference whether the trustee is a bank 
or trust company, the charity or the 
donor himself since the income will be 
distributed to him and he will be re 
garded as owner under Section 677. 
However, he will not be taxed on any 
capital gains realized by the trust. 
Transfer of the $12,000 property te the 
trust will necessitate the filing of a 
Federal gift tax return, but the gift of 
the remainder interest to charity will be 
exempt from tax.87 The return need not 
report a gift to Mrs. Jones since her cor- 
tingent right to the trust income after 
her husband’s death is subject to his 
reservation of a limited power of ap- 
pointment.88 


An additional income tax benefit is 
available to Mr. Jones if the property 
transferred to the charitable remainder 


®Table III of the booklet issued by the Internal 
Revenue Service shows that the present value of 
$12,000 after the deaths of persons now aged 55 
and 50 years is $4,880.64. 

Reg. 1.677 (a)-1(g¢), Example (1). 

87Rev. Rul. 57-506, 1957-2 CB 65. 

Rev. Rul. 54-342, 1954-2 CB 315. 
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trust h substantially appreciated in 
value. A-sume that he has an unimproved 
lot whic!) he bought for $2,000, but which 
is now orth $12,000. He would like to 
sell the iot and invest the proceeds in 
income producing property but hesitates 


to realize and pay tax on a $10,000 
capital gain. If, however, he transfers 
the lot to the charitable remainder trust 


and without prior agreement the trustee 
later sells the lot, the capital gain will 
completely escape tax. The transfer to 
the trust, of course, is not a sale or ex- 
change and therefore entails no gain to 
Mr. Jones.89 The lot will still have a 
basis of only $2,000 in the hands of the 
trustee, and upon the subsequent sale the 
trust will realize a long-term gain of 
$10,000.99 But there we find a signifi- 
cant difference. Section 642(c) provides 
that in computing the taxable income of 
a trust “there shall be allowed as a 
deduction . . . any amount of the gross 
income, without limitation, which pur- 
suant to the terms of the governing in- 
strument is, during the taxable year, 
paid or permanently set aside” for chari- 
table purposes. 


Where the charitable remainder trust 
clearly provides that capital gains shall 
be credited to principal, such gains are 
fully deductible as income permanently 
set aside for charity.91 However, a re- 
cent ruling would disallow the deduction 
for the charitable remainder if there 
is any possibility, either under state or 
local law or by the terms of the instru- 
ment that capital gain dividends may be 
paid to the income beneficiary.92 Such 
disallowance is based upon the theory 
that under such circumstances the chari- 
table interest is not severable from the 
non-charitable interest and hence is not 
deductible.93 Although some writers feel 
that this position is at least partially 
untenable, 94 and the Treasury’s conten- 
tion may not be sustained by the courts, 
ordinary prudence would suggest the in- 
clusion of specific language in the trust 
agreement negating such possibility in 
order to avoid any controversy. 


xii. Pomona College Type Plan 


Until Revenue Ruling 60-370, gifts 
of appreciated property to tax-exempt 
organizations were often induced by the 
tax advantages of a “. . . time tested pro- 
gram for the conservative investment of 
funds.”96 While the Pomona College type 





Rev. Rul. 57-506, supra. n. 87. 

®*°Code Secs. 1015(a) and 1223(2). 

"Rev. Rul. 57-507, 1957-2 CB 511. 

“Rev. Rul. 60-385, IRB 1960-52, p. 15, which re- 
vokes Rev. Rul. 55-620, CB 1955-2, 56, which held 
that the present value of a charitable remainder was 
deductible even though capital gain dividends were 
distributable to the income beneficiary. 

“Estate Tax Regs., Sec. 20.2055-2; Gift Tax Regs. 
See. 25.2522 (a) -2. 

“Rudick and Gray, “Bounty Twice Blessed: Tax 
Consequences of Gifts of Property to or in Trust 
for Charity,” 16 Tax Law Review 273 (March 
1961) n. 101. 

“IRB 1960-49, 15; 7 CCH 1961 Stand. Fed. Tax 
Rep., Par. 6198. 


*Pomona College, Annuity and Life Income Plans 
—1960, p. 2. 
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program may still be an attractive de- 
vice for encouraging gifts, at least one 
of its tax advantages has apparently 
been eliminated by this Revenue Ruling. 

The “Pomona Plan” of college fund- 
raising — which yields reciprocal bene- 
fits to both the individual donor and the 
college donee — was named after the 
Claremont, California college which first 
obtained IRS approval of this type of 
program in the period 1956-59. It has 
several variations: 


(a) Tax-Exempt Income Plan 


Under the usual pattern, a donor gives 
appreciated securities to a college to be 
held in an irrevocable trust pursuant to 
an agreement between the parties. Act- 
ing under the agreement, the college 
sells this property and invests the pro- 
ceeds in tax-exempt bonds, the income 
from which is paid to the donor as long 
as he lives. At his death the income is 
paid to his widow with the college re- 
ceiving the remainder of the trust when 
it terminates at the widow’s death. Let- 
ter rulings from the IRS were obtained 
by Pomona College? which indicated 
that the following tax consequences 
would generally result from such gifts: 


1. No Tax on Transfer or Subsequent Sale: 
Gain was not realized by the donor even 


Letter Rulings to Pomona College dated Feb. 23, 
1956; March 12, 1958; and Feb. 11, 1959; 6 CCH 
1959 Stand. Fed. Tax Rep., Par. 6356; 2 CCH 1961 
Stand. Fed. Tax Rep., Par. 1864.536. 


though appreciated property was trans- 
ferred by him. Also, no tax resulted 
when the college sold the securities to 
invest in tax-exempt bonds.98 

2. Charitable Donation: The donor could 
deduct the present value of the college’s 
remainder interest in the property trans- 
ferred.99 

3. Tax-Exempt Income: The income re- 
ceived from the tax-exempt bonds was 
not taxed to the donor. 

4. Gift Taxes: The donor pays a gift tax 
based on the present value of the widow’s 
right to receive income from the trust 
after the donor’s death.100 

5. Estate Taxes: At the donor’s death the 
value of the property transferred to the 
college must be included in his gross 
estate191 although a deduction is allow- 
ed for the charitable remainder which 
will pass to the college.192 If the widow 
survives the donor the charitable deduc- 
tion will be reduced by the present value 
of her life interest based upon her life 
expectancy. 


With some variations, the illustration 
of Mr. and Mrs. Jones used in xi above 
is applicable here. Assume that the 
Joneses are in the 50% income tax 


Section 642(c) allows a trust to deduct income 
permanently set aside for charitable purposes. Since 
any gain on the college’s sale of appreciated securi- 
ties inures to the college, a deduction is allowed 
washing out the gain. 

Within the annual limitations established by 
Sec. 170(b) (1). See also IT 3707, 1945 CB 114; Rev. 
Rul. 55-275, 1955-1 CB 295, at 297. 

looSince this constitutes a gift of a future interest 
in $3,000 annual gift tax exclusion is not available. 

101Sec. 2036. 

102See Rev. Rul. 55-275, supra, n. 99. 
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bracket, and Mr. Jones wants to make 
a gift to his college. He has appreciated 
stock with a market value of $200,000 
which he purchased for $100,000. He 
signs an agreement with his college 
whereby he transfers the stock to it and 
the college, acting as trustee, sells the 
stock and invests the proceeds in tax- 
exempt bonds. The income from the trust 
is paid to him for his life and thereafter 
to Mrs. Jones. Prior to Revenue Ruling 
60-370, no capital gains tax would have 
been incurred upon the appreciation of 
$100,000. 

By transferring the $200,000 in stock 
Mr. Jones made a charitable donation to 
his college of a remainder interest val- 
ued at approximately $81.300.193 If Mr. 
Jones’ adjusted gross income was $40,000 
he could claim an income tax deduction 
of $12,000 — 30% x $40,000.19 How- 
ever, as explained under Fractional In- 
terest Gifts, v above, Mr. Jones could 
spread his gift over several years to 
obtain the maximum benefit. If the 
yield on tax-exempt bonds averaged 
3.5%, the $200,000 transfer would re- 
sult in annual income of $7,000 — or a 
7% before tax return on the stock Mr. 
Jones transferred to his college. 


Mrs. Jones’ right to receive the in- 
come after her husband’s death consti- 
tues a present gift to her of about 
$15,000.19 A gift tax must be paid on 
this amount by Mr. Jones unless this 
gift to his wife is within their gift tax 
exemptions. If Mrs. Jones predeceases 
him the value of the transferred proper- 
ty will be includible in his gross taxable 
estate although there will be no estate 
tax payable on such property, since his 
estate will be entitled to a charitable de- 
duction equal to the full value of such 
property. If Mrs. Jones survives, the 
actuarial value of her life interest will 
be included in Mr. Jones’ estate. 


(b) Taxable Income Variation 


Instead of requiring the production of 
tax-exempt income, the contract might 
require the college to pay annual income 
to the donor, and subsequently to his 
widow, at a rate equal to the average 
net yield earned each year by the college 
on all its pooled investment funds. The 
donor receives taxable income but the 
other tax consequences listed above con- 
tinue to apply. This variation is attrac- 
tive to a low bracket taxpayer since the 
return to the donor before taxes is 
usually greater than the comparable re- 
turn under the tax-exempt contract.196 


(c) Annuity Variation 


Under this program, the college agrees 


103Publication No. 11, Actuarial Values for Estate 
and Gift Tax, p. 41. 

104Regs. Sec. 1.170-2(a). The additional 10% de- 
duction probably applies. See Special Ruling by Di- 
rector, Tax Rulings Division, regarding Pomona 
College dated Feb. 11, 1959, supra, n. 97. 


105See example 5, Publication No. 11, supra, n. 


103 at p. 8. 
106Jn 1960 Pomona College reported a before-tax 
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to make lifetime payments to the donor 
equal to a flat percentage of the value 
of the property transferred. At the 
donor’s death his widow continues to 
receive these payments which will be 
taxed to her under the annuity rules.107 
Thus a portion of each payment of in- 
come is granted favorable tax treatment 
either in the form of tax-free income 
or at capital gains rates. In either case, 
the remaining portion of each payment 
of income received is taxed at ordinary 
income rates. 

Since 1958 over twenty colleges have 
adopted Pomona Plan fund-raising pro- 
grams. As the programs received more 
publicity—principally due to the ad- 
vantages of the capital gains exemption, 
the charitable deduction and the tax-free 
income features—the Internal Revenue 
Service took a second look at the plans.198 
Late in 1960, Revenue Ruling 60-370 was 
issued. It involved a typical tax-exempt 
income agreement. The Service held that 
a donor will realize capital gain when he 
transfers appreciated property after De- 
cember 2, 1960, and the donee college, 
pursuant to an express or implied obliga- 
tion, sells or exchanges the property to 
purchase tax-exempt securities that are 


- held for the donor’s benefit. The theory 


is that the donor did not give appreciated 
property to the college but instead gave 
the proceeds of the sale or exchange of 
the property which the college, as the 
donor’s agent, was required to consum- 
mate. On the other hand, the Ruling 
holds that the income from the tax- 
exempt bonds will remain tax-exempt in 
the donor’s hands. 

Certain questions are not resolved by 
the Ruling—for example, to what extent 
the charitable deduction will still be 
allowed. Fortunately, the Ruling operates 
prospectively and indicates that future 
changes in existing IRS position with re- 
spect to other transfer of property— 
where a sale or exchange and reinvest- 
ment in tax-exempt securities is not in- 
volved — will also operate prospectively. 
Revenue Ruling 60-370 announced that 
no advance rulings will be issued as to 
whether there is an obligation on the 
college to sell or exchange the trans- 
ferred property and invest the proceeds 
in tax-exempt securities.1°9 Accordingly, 
any gift of appreciated property made 
in connection with the future receipt of 
tax-free income will be open to the possi- 
ibility that gain will be recognized to the 
donor as soon as the comparable tax- 
exempt securities are set aside for the 
donor’s benefit. It is not too long a step to 
also tax the transfer of appreciated prop- 


yield of 5.21% under the taxable income plan. A 
comparable yield for tax-exempt bonds would be 
under 4%. 

107Sec, 72. : 

108See “IRS Veto is Likely for Popular College 
Fund Raising System,” Wall Street Journal, Sept. 
16, 1960. 

10®Because it might be necessary to go beyond the 
agreement between the donor and the college to 
determine whether such an obligation exists — thus, 
a question of fact. 





erty even though the gift produces only 
ordinary income which is fully taxable to 
the donor. 


Even with Revenue Ruling 60-370, if 
donor wishes to make a gift to an exempt 
organization a Pomona type program 
may still be advantageous. However. 
until the position of the IRS is known a; 
to other aspects of the Pomona plan be. 
sides the tax-exempt income contract, jt 
would be wise to examine such program; 
with particular care—comparing the tay 
risks involved with the objective; 
sought.110 


xiii. Short-Term Trusts for Charity 


The creation of a short-term trust for 
charity is an important technique for 
charitable giving which is particularly 
appealing to the high-bracket client who 
would like to exceed the usual 20% or 
30% annual limitations for charitable 
contributions.111 Although a charitable 
deduction for the interest passing to 
charity under the customary short-term 
reversionary trust will not be allowed,” 
the donor will nevertheless realize a tax 
benefit since he may wholly exclude from 
his gross income the income of the trust 
which would otherwise be taxable to 
him.113 There is no limit to the tax bene. 
fit the donor may receive and he could 
eliminate all taxable income. 


The income from the short-term must 
be paid to the charity for at least two 
years and the charity must be entitled to 
the income from the date of the transfer 
to the trust. In addition, it must be paid 
to a designated charitable beneficiary. 
Thus, there can be no trustee discretion 
to apportion income among charitable 
beneficiaries. However, there may be more 
than one charitable beneficiary of a trust 
if the income from a fixed portion is pay- 
able to a single charity for at least two 
years. For example, one-third of the in- 
come to each of three charities for 4 
period of three years would exclude all 
of the income from the grantor’s retum. 


If the reversion to the grantor is con- 
pletely eliminated and the trust property 
is distributable to someone other 
than the grantor upon termination 
of the period during which charity will 
receive income, the grantor is also el- 
titled to a charitable deduction at the 
time of the gift based on the present 


l10Gee generally: Penick, “IRS Revocation of Ap- 
proval of Tax Exempt Pomona Plans Raises Col- 
lateral Questions,” 14 J. Tax. 102 (Feb. 1961); 
Lowndes, ‘“‘Tax Advantages of Charitable Gifts,” 4 
Tax C. Q. 317 (Sept. 1960); Quiggle and Myers, 
“Tax Aspects of Charitable Contributions and Be- 
quests by -Individuals,” 28 Fordham L. Rev. 579 
(1960); Ekman, “Private Annuities in Estate 
Planning,” 5 The Practical Lawyer (April 1959) 
p. 26; Stewart, “Gift Annuities and Life Incom* 
Contracts Issued by Charitable Organizations Un- 
der the Federal Income Tax Laws,” 1957, Wash. 
U. L.Q. 150 (Apr. 1957). 


111Poindexter, “How a Short-Term Trust Solve 
Four Typical Family Financial Problems,” 12 J. 
Tax. 286 (May 1960). 

12Code Sec. 170(b) (1) (D); Lowndes, “Tax Ad 
vantages of Charitable Gifts,” 4 Tax C. Q. 317, 327 
(1960). 


118Code Sec. 673(b). 
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value of the charitable interest.114 In ef- 
fect, thi- is a double deduction. As long 
as there ‘s no reversion, Section 170 does 


not disa!iow the charitable deduction in 
the year of the gift, and by qualifying 
the trus! under Section 673 (b) the in- 
come is entirely excluded from the 
grantor’s return during the term of the 
trust. 


If a g:antor contemplates making a 
gift but does not have sufficient cash to 
provide for the payment of the gift tax, 
he should consider making a gift of the 
income to charity for two or more’ years 
and then to the ultimate beneficiary. For 
example, a client desiring to create a 
trust of $100,000 for his son, and who 
has not used the $60,000 lifetime exemp- 
tions of his wife and himself, would 
normally pay a Federal gift tax of 
$3,600. If he provides that the income is 
to go to a charity for two years, the 
charitable gift has a present value of 
$6,648 and, in a 50% tax bracket, would 
give him a contribution deduction worth 
$3,824 in cash. In addition, since the tax- 
able gift is reduced from $100,000 to 
$93,352, the gift tax is reduced from 
$3,600 to $2,702. Although the benefi- 
ciary would not receive the income for 
a period of two years charity is bene- 
fited by the gift and the donor would re- 
duce his Federal income tax more than 
enough to offset his Federal gift tax. 


Because of the technicalities involved 
in all short-term trusts, care must be 
exercised in drafting any such trust, 
especially one in which charity is an 
income beneficiary.115 Since the denial 
of the deduction in IRC Section 170 
deals only with property which is trans- 
ferred “to a trust” in which the grantor 
has a reversion, the grantor should be 
able to get a current tax deduction where 
he does not use a trust but merely trans- 
fers property to charity for a term of 
years with a reversion. However, this 
might be subject to an attack by IRS.116 


xiv. Use of A Family Foundation 


A multitude of purposes has accounted 
for the increased usage of both private 


foundations!17 and community founda- 
tions,118 


One of the most common situations in 
which a foundation may be used is where 





M4Welsch, “Make Current Income Tax Saving a 
Major Goal in Family Estate Planning,” 10 J. Tax. 
144 (1959); Tomson and Jaffe, “The Short-Term 
Trust and Charitable Contributions,” 35 Taxes 350 
(May 1957). 

Merritt, “The Tax Incentives for Lifetime Gifts 
to Charity,” op. cit. supra, n. 3. Greene, “Use of 
Short-Term Trusts,” 99 TRUSTS AND EsTATES 800 
(Sept. 1960). 

1186 Mertens, Law of Federal Income Taxation, 
(Zimet Rev. 1957), Sec. 37.21. 

Leake, “Use of Foundations In Estate Plan- 
ning,” Proceedings of New York University Six- 
teenth Annual Institute On Federal Taxation, p. 
929; Alexander, “The Use of Foundations in Busi- 
hess,” Proceedings of New York University Fif- 
teenth Annual Institute On Federal Taxation, 
hmong p. 591 (scholarship funds, among other 

es). 

"8Headley, “The Community Foundation,” 96 
TrUsTs AND ESTATES 328 (Apr. 1957). 
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a taxpayer is in a high tax bracket but 
would like more flexibility in his chari- 
table giving. In addition, the size of his 
gifts cannot be varied as much as he 
would like. He established a private 
“John Doe Foundation” and each year 
gives 20% of his adjusted gross income 
to the foundation, using the other 10% 
for churches, hospitals and schools. After 
it has been in operation, he may request 
and obtain a ruling that the foundation is 
tax-exempt and that contributions to it 
are tax-deductible. He thus has set up the 
machinery for obtaining his maximum 
charitable deduction each year and hav- 
ing additional flexibility in the timing 
and size of his contributions. A tax- 
payer with $40,000 annual income could 
thus put $8,000 each year into the foun- 
dation which could be distributed by the 
foundation in the year or years which 
might best accomplish the charitable ob- 
jectives of the taxpayer. 


Another use of the private foundation 
is as a receptacle for non-liquid assets 
such as an art collection.119 A client may 
want an art collection to ultimately be- 
long to charity but may wish to retain 
it during his lifetime. By giving the col- 
lection to his foundation, subject to his 
life interest, he can place control after 
his death in members of his family. He 
will get an immediate deduction for the 
present value of the remainder interest 
given to charity while at the same time 
he is enabled to retain and enjoy the 
art collection during his lifetime. 


In private foundations particular care 
must be exercised not to engage in trans- 
actions prohibited to exempt organiza- 
tions. Purchases and sales between the 
donor and his private foundation as well 
as secured loans by the foundation to 


118Leake, supra, n. 117. 


the donor or his family should be con- 
sidered thoroughly prior to the trans- 
action. The safest procedure is to have 
no questionable dealings since any attack 
on the foundation’s exemption usually 
materializes several years after such 
transactions and may be based upon such 
nebulous concepts as what is “adequate” 
security, a “reasonable” rate of interest, 
a “reasonable” allowance for compensa- 
tion for personal services, a “substan- 
tial” purchase of securities, an “ade- 
quate” consideration and a “substantial” 
diversion of income. 


Qualifying a private foundation for ex- 
emption from Federal income taxes and 
State income taxes (franchise, too, if in 
corporate form) brings many points to 
light. Generally, a ruling should not be 
applied for until the organization has 
been in active operation for at least a 
year.120 Revenue Ruling 54-172121 out- 
lines the authority and general pro- 
cedures on the issuance of ruling and de- 
termination letters and Revenue Ruling 
54-164122 specifically covers procedures 
where an organization claims exemption 
under Section 101 of the 1939 Code (Sec- 
tion 501 of the 1954 Code). This latter 
ruling is “must” reading in qualifying a 
private foundation. While the Service 
will issue advance ruling on public or 
community foundations, it will not so 
rule on private ones. 


xv. The Community Foundation 


Public representation on the founda- 
tion’s board of directors or trustees, fi- 
nancial support provided by public con- 
tributions or required reporting to a 


120].eake, supra, n. 117. 

121Rev. Rul. 54-172, 1954-1 CB 394; Rev. Rul. 54- 
420, 1954-2 CB 128. 

122Rev. Rul. 54-164, 1954-1 CB 88; Rev. Proc. 56- 
33, 1956-2 CB 1394 Code Sec. 501(c) (8). 
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governmental unit are some factors 
which characterize a community or pub- 
lic foundation. The primary purpose of 
adding these provisions would be to se- 
cure an advance ruling. There have been 
attacks on foundations which are in ef- 
fect donor-controlled, but it should be 
of no great concern if the foundation 
actually carries out its charitable pur- 
poses as covered in its charter or trust 
agreement. If an advance ruling is needed 
because of a large contribution to be 
made before the end of another twelve 
months, use of public representation on 
the board of trustees should be made so 
that the donor cannot contro] the man- 
agement of the foundation. An advisory 
committee friendly to the donor should 
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be set up which will be able to direct 
the spending or distribution of the funds 
for qualified purposes. 

The community foundation serves a 
much needed purpose — that of provid- 
ing an estalished manner of making gifts 
and bequests. The foundation may be a 
corporation or a trust and usually is 
managed by a board of directors or trus- 
tees composed of responsible citizens of 
the community. 


The person with no immediate family 
may use the community foundation for 
his gifts and bequests, even for specific 
“favorite” charities. A man with a large 
fortune as well as a man with modest 
means may use the community founda- 
tion. Elimination of worries and expenses 
concerning the doctrine of “cy pres” as- 
sures that the funds will not lie idle. 
The community foundation combines high 
caliber leadership, elimination of waste 
by duplication, ability to carry out gen- 
eral as well as specific desires, avail- 
ability of memorials, bank and trust 
company investment experience and com- 
muity investment experience and com- 
munity flexibility for the future.!23 


Il. BENEFITS TO DONOR’S ESTATE 


In the second broad category of chari- 
table giving the committee has grouped 
for the purpose of study and analysis 
those techniques which result in tax 
benefits to the donor’s estate.124 Also con- 
sidered in this category are chari- 
table gifts which are not made primarily 
for tax benefits, but which promote the 
estate planning objectives of the donor. 


i. Bequests to Charity in General 


Deductions from the gross estate for 
charitable bequests and devises may be 
taken without limitation, even to the 
extent of completely exhausting the de- 
cedent’s taxable estate. However, a num- 
ber of states place restrictions upon gifts 
to charities by either declaring charitable 
gifts invalid unless the will is executed 
more than a designated time prior to the 
death of the decedent,1°5 by limiting the 
proportion of the estate which may be 
bequeathed for charitable uses!26 or by 
combining both forms of limitation.127 


123Headley, “The Community Foundation,” 96 
TRUSTS AND ESTATES 328 (Apr. 1957). 

1%4Code Sec. 2055. 

15District of Columbia Code, (1951) Sec. 19-202 
(one calendar month; limited to gifts for religious 


purposes); Florida Stats. Ann., Sec. 731.19 (six. 


months; expressly excepts institutions of higher 
learning); Montana Rev. Code (1947) Sec. 91-142 
(thirty days; but even during the thirty-day period, 
prohibition applies only to cases in which the char- 
itable bequest exceeds one-third of the estate, and 
then only as to the excess over such one-third) ; Ohio 
Rev. Code Ann. Sec. 2107.06 (one year); Pennsyl- 
vania Stats. Ann. (Purdon) Tit. 10, Sec. 17 (thirty 
days). 

126fowa Code Ann. (1950) Sec. 633.3 (one-quar- 
ter); New York Dec. Est. Law Ann., Sec. 17 (one- 
half). ‘ 

127California Probate Code, Secs. 40-43 (thirty 
days, but not in excess of one-third of the decedent’s 
estate in any event, unless the recipient is the State 
of California, any political subdivision thereof, or 
an educational institution) ; Georgia Code Ann., Sec. 
118-107 (ninety days, but not in any event to exceed 
one-third of decedent’s estate, unless the value of 





An important consideration in inter. 
preting these statutes is whether the be. 
quest is void or merely voidable at the 
instance of a particular class. The greg} 
majority of jurisdictions make the pro. 
hibition with respect to such limitations 
operative only in the event that the 
testator left him surviving certain desig. 
nated relatives.1°8 Two jurisdictions, 
Montana and the District of Columbia, 
have no such qualifications, simply de. 
claring that the charitable bequests are 
void or invalid if they contravene the 
statute in question.129 


In jurisdictions which condition the 
validity of the bequest upon the sur. 
vival of specified relatives, it is only 
such expectant heirs who may object, 
However, since they may waive their 
right to object, the full amount be. 
queathed should be available to the 
estate as a charitable deduction.13° This 
result is in keeping with the policy be. 
hind such legislation which is to pro- 
tect expectant heirs rather than to dis. 
criminate against charities. On the other 
hand, in jurisdictions which do not 
specify a favored class of recipients, 
it would appear that a waiver by those 
heirs who would not benefit from the 
failure of the charitable bequest will not 
result in the allowance of a charitable 
deduction. The rationale of this position 
is that the charity takes by virtue of a 
conveyance from such heirs, rather than 
by virtue of the will itself.131 


It has been suggested that where the 
statutory limitations on charitable be- 
quests are operative only if certain desig- 


the estate exceeds $200,000, in which case the pro- 
hibition does not apply to such excess); Mississippi 
Constitution, Sec. 270; Miss. Code Ann. (1942) Sec. 
671 (ninety days, but in any event not to exceed 
one-third of decedent’s estate); Idaho Code (1947) 
Sec. 14-326 (thirty days, but in any event not to ex- 
ceed one-third of decedent’s estate). 

128California: spouse, brother, sister, nephew, 
niece, descendant, or ancestor: Florida: issue of the 
body, an adopted child, lineal descendants of either 
or spouse; Georgia: wife, child or descendants of 8 
child; Idaho: lineal descendants: Iowa: spouse, child, 
child of deceased child or parent; Mississippi: 
spouse, child or descendant: Ohio: issue, adopted 
child or descendant of either; New York: spouse, 
child, descendant of deceased child or parent: Penn- 
sylvania: all those who would benefit by invalidity 
of bequest. 

129District of Columbia Code (1951) Sec. 19-202; 
Montana Rev. Code (1947) Sec. 91-142. 

130K state of M. H. Varick. 10 TC 318 (1948); See 
4 Mertens, Federal Gift and Estate Taxation, Sec. 
28.05 and Lowndes and Kramer, Federal Estate and 
Gift Taxes, 362 (1956). 

11§elig v. U. S., 73 F. Supp. 886 (E.D. Penna. 
1947), aff’d per curiam, 166 F. 2d 299 (3d Cir. 1948). 
Prior to its amendment in 1940, Mississippi had 
what amounted to a mortmain statute, prohibiting 
charitable and religious devises of land and limiting 
bequests of personalty. It has been held that, under 
this statute, a quit-claim deed to a charity by all 
parties interested was a complete nullity, and the 
value of the charitable devise not deductible for 
Federal estate tax purposes. Watkins v. Fly, 136 F. 
2d 5678 (5th Cir. 1943), cert. denied, 320 U.S. 1769 
(1943). In Estate of William A. Carey, 9 TC 1047 
(1947), aff’d per curiam, 168 F. 2d 400 (3rd Cir. 
1948), a similar conclusion was reached, despite the 
fact that the interested parties had entered into an 
agreement of disclaimer. Since the applicable state 
statute rendered the bequest to charity null and 
void, it could not be said that the charitable orgat- 
ization involved received anything by virtue of the 
decedent’s will. No cases have been found which deal 
with the form of statute in effect in Montana or the 
District of Columbia. 
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nated relatives survive, the possibility 
that members of the favored class may 
object can be circumvented by providing 
a gift over to non-relatives if the chari- 
table gift should fail.13? Since the desig- 
nated re!atives hen would have no suffi- 
cient intcrest upon which to base their 
objections, the gift to charity could not 
be contested by them. Similarly, since 
the non-relatives are not protected by 
statute, ‘hey would have no basis for ob- 
jecting to the charitable gift. Use of 
this device would largely frustrate the 
policy behind the applicable statutes, 
but its effectiveness seems. incontro- 
vertible.1** 

All states grant an exemption for 
testamentary gifts to charitable organ- 
izations although there are wide varia- 
tions with respect to the extent of the 
tax benefit and the nature of the or- 
ganization so favored. Thus, in New 
Jersey, an exemption is allowed only to 
the extent of $5,000; any excess being 
taxable at the rate of 5%.1%4 On the 
other hand, New York exempts all char- 
itable transfers if ther meet reauire- 
ments siailar to those specified in the 
Internal Revenue Code.135 

The state statutes covering the exemp- 
tion of charitable gifts may be divided 
into three rough categories: 


(a) Those which grant an exemption only 
when the charities are located, and the 
funds are to be expended, within the 
state.136 

(b) Those which also grant an exemp- 
tion to charities located in a foreign juris- 
diction which has reciprocal provisions.137 

(c) Those which grant an exemption to 
charities regardless of what jurisdiction is 
to enjoy the benefit of the charitable be- 
quest.188 


In many instances it will be necessary 
to examine the statute in question, to- 
gether with the cases interpreting it, 
before it can be determined whether or 
not a particular organization or use is 
included within the meaning of the statu- 
tory language. In jurisdictions which 
adhere to the rule of reciprocity it is 
also necessary to determine whether the 
domiciliary state would exempt the par- 
ticular charitable use in question from 
taxation if the bequest had been made 
by a resident of the state to be benefited 


ee 

This point is covered in Note, “Standing to 
Contest Wills Violating Charitable Bequest Stat- 
utes,” 50 Columbia L. Rev. 94 (1950); 1 Page on 
Wills (Bowe-Parker Rev. 1960) 114; Atkinson on 
Wills (2nd ed. 1953). 

S80f course, the disinheritance of expectant 
heirs, Particularly when a statutory time limitation 
18 violated, would in many instances result in a will 
contest, 

MN. J. Stats. Ann. 54:34-2. The exemption is 
complete with respect to gifts to New Jersey gov- 
érnmental bodies or to transfers to the use of edu- 
cational institutions. (N. J. Stats. Ann. 54:34-4.) 

ew York Tax Law, Sec. 249-c(38). 

Atk. Ida., Md., Mont., Tex., W. Va. 

Calif., Colo., Conn., Ill., Ind., Ia., Kan., La., 
Me., Mass., Mich., Minn., Mo., Neb., N. H., N. J. 
(only with respect to educational institutions), 
N. M., N. C., Ohio, Okla., Ore., R. I., S. C., S. D., 
Wis., Wyo. 

*Ala., Alas., Ariz., Del., D. C., Fla., Ga., Haw., 
a N. Y., N. D., Pa., Tenn., Utah, Vt., Va., 


Octoser 1961 


for the use of a similar charitable or- 
ganization of the state of the testator’s 
domicile. 


The difference between the standards 
set up by the Internal Revenue Code 
and the more limited and _ parochial 
standards used by many states naturally 
has led to situations in which the testa- 
tor’s charitable transfers were reduced 
by the amount of State death taxes al- 
locable in whole or in part to the chari- 
table bequest. As a result of this reduc- 
tion of the initia] deduction, the addi- 
tional Federal estate tax further reduced 
the amount of the bequest to charity and 
resulted in a pyramiding effect. Fre- 
quently, the increase in the Federal es- 
tate tax would be greater than the 
amount of the State death tax levied in 
the first instance. The Internal Revenue 
Code was amended in 1956 (and again 
in 1958) to remedy this situation by per- 
mitting the executor to elect to deduct 
the amount of State death taxes paid 
if the resulting tax benefit inures in 
whole or in part to the charitable re- 
cipient.139 The Regulations set out the 
conditions which must be met if the de- 
duction is to be available.14° 


ii. Bequest of Remainder to Charity 


After Life Estate 


A testamentary gift of a remainder 
interest to charity is, of course, de- 
ductible for Federal estate tax pur- 
poses,141 to the extent of the present 
value of the interest which is determined 
by reference to valuation tables.142 How- 
ever, in determining the value of the 
charitable interest where the executor 
elects to deduct administration expenses 
on the estate’s income tax return and to 
waive the right to deduct the expenses 
for estate tax purposes,!4% such ad- 
ministration expenses must he deducted 
from the gross estate unless it can be 
established that the interest passing to 
charity was not reduced by the payment 
of such expenses.1!44 


A testator who has no descendants or 
close relatives, other than his wife, can 
reduce death taxes to a minimum and 
provide his wife the greatest income 
benefits during the period she survives 
him by making full use of the marital 
deduction coupled with a gift to charity 
of the non-marital portion of his estate, 
subject to the life estate of his wife. If 
a testator is satisfied to limit to $60,000 
the portion of his estate passing to bene- 
ficiaries other than his wife and charity 
he can escape Federal estate taxes en- 
tirely. A testator may further benefit 
by giving the liquid assets of his estate 


139Code, Sec. 2053(d) (1), (2) and (3). See Sen. 
Rep. No. 1401, 84th Congress, 2nd Sess., p. 3, for an 
explanation of the purpose of the revision. 

140Regs. Sec. 20.2053-9. 

141$ec. 2055, Regs. 81.44(a) (4). 

142Regs. 81.10(i) (4). 

148Code Sec. 642(g£). 

14Est. of E. H. Luehrmann v. Comm., 61-1 USTC 
Par. 11, 994, 287 F. 2d 10 (8th Cir. 1961) aff’g Tax 
Court, 33 TC 277 (1959). 


to his wife and the non-liquid assets to 
charity. 


The charitable deduction will be dis- 
allowed if the life tenant has the unre- 
stricted power to invade the corpus so 
that a substantial possibility exists that 
nothing will remain for charity.145 How- 
ever, if the right of the life tenant to 
invade the corpus is limited to a “defi- 
nite ascertainable standard” and circum- 
stances are such that the possibility that 


145Regs. 20.2055-2; “Estate Tax Deduction for an 
Entire Trust Containing Charitable Bequests With 
a Possible Diversion of Trust Income,” 20 Maryland 
L. Rev. 64, (Winter 1960); 11 Digest of Tax Arti- 
cles 59, (Oct. 1960); Merchants National Bank of 
Boston v. Comm., 320 U.S. 256, 64 Sup. Cit. 108, 88 
L. Ed. 35 (1943); Delaney v. Gardner, 204 F. 2d 855 
(1st Cir. 1958). 
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the charity will not take the remainder 
interest is “so remote as to be negli- 
gible,” the deduction for the present 
value of the remainder will be allowed.!46 
The value of the life estate may also be 
deducted if the income payable to the 
individual beneficiary is conditional and 
the circumstances are such that the pos- 
sibility that the charity will not take the 
income is “so remote as to be negli- 
ble.’”’147 


iii. Income to Charity With Remainder 
to Individuals 


A testamentary gift of income to char- 
ity has a limited but important use in 
certain estate plans.148 If the testator 
desires to leave specific property to his 
descendants with minimum depletion re- 
sulting from the Federal estate tax, and 
if his immediate descendants have no 
present need for income, he can in ef- 
fect achieve a double deduction. He can 
give the asset to a charity for a term 
of years with remainder to his de- 
scendants. His estate can deduct the 
present value of the gift of income and 
his high bracket descendants will save 
income tax on the income that they 
would have received except for the inter- 
vening gift of charity. The preservation 
of the principal asset will in large part 
offset the temporary loss of income after 
taxes. 


Because of this double tax effect the 
gift is most valuable where the family 
enjoys great wealth. A widow, for ex- 
ample, whose $11,000,000 net taxable 


148]thaca Trust Co. v. U. S., 279 U.S. 151, 78 L. 
Ed. 647 (1929). 

147Mercantile Safe Deposit and Trust Co. v. U. S., 
172 F. Supp. 72 (Md. 1959), noted in 20 Maryland 
L. Rev. 64 (Winter 1960). 

148Sec. 2055. For an able discussion of this subject 
see “‘Testamentary Gifts of Income to Charity” by 
John W. Drye, Jr., 18 Tax. L. Rev. 49 (1958). 


estate is in the 81% combined Federal 
and New York estate tax brackets has 
one son who has substantial income of 
his own. If she leaves her entire estate 
outright to her son, he will receive 
$3,880,000 after taxes. If, instead, she 
leaves the income from $1,000,000 of 
her estate to charity for five years and 
the remainder to her son, he will receive 
$872,000 less on her death, but since he 
will receive the additional $1,000,000 af- 
ter five years, he will actually gain 
$128,000 after estate taxes. For a true 
comparison, the son’s loss of spendable 
income on $872,000 for five years must 
be deducted from the estate tax saving 
to determine his net gain or loss. If he 
is in the 90% income tax bracket and 
invests the $872,000 in taxable securi- 
ties yielding 5%, he would have about 
$22,000 to spend at the end of five years. 
Only if he invests the $872,000 in tax- 
exempt securities yielding about 2.8% 
interest, compounded annually, would he 
have spendable income of $128,000. 


iv. Testamentary Accumulation Trust 
for Charity 


A recent development in the field un- 
der discussion is the testamentary ac- 
cumulation trust for charity. This is 
particularly useful where the surviving 
spouse and family will probably have 
more than sufficient funds of their own, 
but the income of the trust may be 
needed for their unforeseen future needs. 

A typical example is the client whose 
family consists only of his wife who 
has income-producing property of her 
own. He would like to place a large 
part of his estate in trust to pay the in- 
come to his wife for life with the re- 
mainder to his university, but hesitates 
because the income will be taxed to her, 
as a single person in very high income 
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tax brackets. Unless she loses her own 
substantial property she should not neeq 
this additional income; yet such possi. 
bility makes it undesirable to give his 
estate outright to the university. How. 
ever, he can assure his wife the desireg 
protection by providing that the income 
of the trust for each year shall be ae. 
cumulated and become part of the corpus 
until such time as his wife’s net worth 
falls below a specific amount. There. 
after, the trustee would pay the net 
income to her. 


The usual effect of an accumulation 
trust is that the accumulated income js 
taxed to the trustee in a lower bracket 
than it would be if distributed to g 
named beneficiary; but in a trust such 
as described above the accumulated ip- 
come escapes tax entirely. It must, of 
course, be reported as gross income in 
the trustee’s fiduciary return but it is 
then fully deductible as gross income 
which, pursuant to the terms of the gov- 
erning instrument, is paid or perma. 
nently set aside for charitable pur. 
poses.149 The accumulated income is per- 
manently set aside for future payment 
to the university despite the fact that 
it may later produce income for the 
benefit of the testator’s widow. This fol- 
lows the reasoning of recent rulings!90 
which permit charitable remainder trusts 
which sell property to deduct any capital 
gains realized, despite the use of the 
proceeds to produce income for the 
trustor and his wife.151 


Testamentary accumulation trusts fre. 
quently become complicated because of 
the testator’s desire to permit invasion 
of the corpus under certain circun- 
stances for the benefit of the widow or 
other relative. In such cases the will 
must carefully limit the invasion to the 
original corpus of the trust so that the 
accumulations of income can truly be 
said to be irrevocably and permanently 
set aside for charity. Probably nothing 
less than this will satisfy the require- 
ments of Section 642(c). A typical pro- 
vision requires the accumulated income 
to be set apart in a separate account 
known as the Accumulation Fund. Un- 
der certain conditions the net income of 
the trust, including income produced by 
investment of the Accumulated Fund, 
may be paid to the widow. If her income 
from other sources is, in the opinion of 
the trustee, insufficient for her main- 
tenance in the standard of living enjoyed 
during the decedent’s lifetime the trustee 
may pay to her out of the corpus of the 
trust other than the Accumulation Fund 
such sum or sums as may be necessary 
to meet the deficiency. Of course, such 
provisions for invasion of the corpus may 
raise questions as to the allowability of 
the charitable deduction for estate tax 
purposes. 


M4°Code Sec. 642(c). 
150Rev. Rul. 57-507, 1957-2 CB 511. 
151Code Sec. 642(c); Regs. 1.642 (c) -8. 
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v. Chority as Beneficiary of Insurance 


If th donor is more interested in es- 
tate ta saving than income tax saving 
he may ‘btain a Federal estate tax de- 
duction .y arranging his life insurance 
or endowment policy in one of the fol- 
lowing «ways: (1) name a charitable 
organiz’‘ion as revocable beneficiary or 
as revocable assignee of the policy;152 
(2) name such organization as irrevoc- 
able bencficiary and at the same time 
retain oi»er incidents of ownership in 
the policy ;15% or (3) irrevocably assign 
the policy to such organization but re- 
tain some incidents of ownership therein. 

If a donor arranges his insurance in 
one of these ways and also takes ad- 
vantage of the maximum marital deduc- 
tion, an added Federal estate tax saving 
may be obtained. Under this arrange- 
ment both the gross estate and the ad- 
justed gross estate will be increased by 
the amount of the insurance proceeds. 
Since half of the adjusted gross estate 
may be qualified for the marital deduc- 
tion, this arrangement permits the al- 
lowable marital deduction to be _ in- 
creased by an amount equal to half of 
the insurance proceeds. Further, in de- 
termining the taxable estate, the entire 
proceeds of the policy will be deductible 
since they are payable to charity. Thus 
the proceeds of the insurance going to 
charity are included for the purpose of 
computing the maximum marital deduc- 
tion although they are deducted from 
the taxable estate in computing estate 
taxes. Before deciding whether or not 
this plan is advisable, consideration 
should be given to the potential increase 
in estate taxes at the wife’s death re- 
sulting from the increased amount of 
the marital deduction. 


As previously pointed out, if the donor 
retains sufficient incidents of ownership 
to make the insurance proceeds subject 
to Federal estate tax on his death, he 
will not be entitled to an income tax 
deduction either for the premiums paid 
or for the value of the policy. However, 
it has been suggested by some writers 
that a charitable organization can be 
named the irrevocable beneficiary in such 
a way that the donor will be entitled to 
an income tax deduction for the premiums 
paid but at the same time retain suffi- 





Comm. v. Estate of Pupin, 107 F. 2d 745 (2d 
Cir. 1989) and see McKelvy v. Comm., 82 F. 2d 395 
— 1936); E.T. 16, 1940-1 CB 232; Code Sec. 


18As to the meaning of “incidents of ownership” 
requiring the inclusion of life insurance in the gross 
taxable estate, Reg. Sec. 20.2042-1(c) (2) provides: 
“(2) For purposes of this paragraph, the term ‘in- 
cidents of ownership’ is not limited in its meaning 
to ownership of the policy in the technical legal 
Sense. Generally speaking, the term has reference to 
the right of the insured or his estate to the economic 
benefits of the policy. Thus, it includes the power to 
change the beneficiary, to surrender or cancel the 
Policy, to assign the policy, to revoke an assignment, 
to pledge the policy for a loan, or to obtain from the 
Msurer a loan against the surrender value of the 
Policy, ete. Similarly, the term includes a power to 
change the beneficiary reserved to a corporation of 
Which the decedent is sole stockholder.” See also dis- 
cussion in 2 Mertens, Law of Federal Gift and Es- 
tate Taxation, Secs. 17.10 ff. 
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cient incidents of ownership so that the 
proceeds of the policy will be includible 
in his gross taxable estate with the re- 
sulting estate tax benefits described 
above.154 Caution is advised, however, 
since there are no rulings or decisions 
allowing both deductions. 


vi. Gift of Stock in Family Business 


A special problem arises when stock 
in a family business is given to char- 
ity.155 Whether the aim is to obtain a 
deduction for the market value of the 
stock, for the value of the right to the 
use of the income therefrom, or for the 
value of the remainder after a term in- 
terest, the fact of family control intro- 
duces a new set of problems.156 


The estate tax regulations provide for 
disallowance of the deduction for a pres- 
ent interest in income if the facts and 
circumstances indicate that the charity 
may not receive the beneficial enjoy- 
ment of the interest.157 The examples 
given in the regulations indicate that 
the deduction would be disallowed if the 
charity would in fact receive no benefit 
from its interest. The gift and income 
tax regulations contained substantially 
identical language.158 Although the valid- 
ity of these regulations has not been 


154Goldberg, “Funding a Charitable Program with 
Life Insurance,” 99 TRUSTS AND ESTATES 788 (Sept. 
1960). See also Meier, ‘‘Charitable Bequests and Life 
Insurance,” 11 J. Am. Soce’y C.L.U. 331 (Fall 1957) 
for a general discussion of the above problems. 

Sugarman, “Current Issues in the Use of Tax- 
Exempt Organizations,” 34 Taxes 795 (Dec. 1956) 
(Lecture given at Ninth Annual Federal Tax Con- 
ference of the University of Chicago Law School); 
very thoughtful analysis. Fraser, “‘Charitable Giving 
as an Element in Planning Lifetime and Testamen- 
tary Giving,” Proceedings of New York University 
Nineteenth Annual Institute on Federal Taxation 
(1960), p. 751. 

156A1l the other problems of such gifts are also 
present. 

1STRegs. 20.2055-2 (b). 

158Regs. 1.170-1(e); Regs. 25.2522(a)-2(b). 


challenged, they would appear reason- 
able. Similarly, the deduction for a 
charitable remainder interest in stock in 
a family corporation could be attacked 
if the interest given to charity might, be. 
cause of the family control, be dissipated 
by excessive salaries, by excessive dis- 
tributions such as capital dividends, or 
by improper treatment of distributions 
normally allocated to corpus under local 
law.159 


The deduction for an outright gift of 
stock to a charity could be prejudiced if 
the charity were unable to dispose of the 
stock or otherwise realize something 
from it. In addition, the prohibited trans- 
actions statute!6 and the Code section 
denying exempt status to organiza- 
tions improperly accumulating income,!®! 
would seem adequate analogy for deny- 
ing the charitable deduction if the in- 
terest was given primarily for the bene- 
fit of private persons and only secondar- 
ily for the benefit of the charity. It has 
long been the rule, for example, that 
investment of pension or profit sharing 
funds in stock of the employer corpora- 
tion must be primarily for the benefit of 
the employees and not for the benefit 
of the employer or its stockholders.1® 


The fact of family control requires 
that consideration be given to the actual 
benefits charity will realize if the de- 
sired tax results are to be secured. This 
is not an unusual rule and the gift of 
stock in a family business to charity 
may turn into a tax trap if adequate 
investigation has not been made before- 


159Cf. Rev. Rul. 60-385, 1960-52 IRB 15, and see 
also Alexander, Donald C., ‘“The Use of Foundations 
in Business,” op. cit. supra, n. 117. 

160Code Sec. 503(c) (6). 

161Code Sec. 504(a) (2). 

162Regs. 1.401-1(b) (5) (ii). 
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hand. Disallowance of a deduction for 
the gift of an income interest to charity 
should be fairly easy to avoid if the 
company has been paying dividends. If 
the company has not been paying divi- 
dends, provision should be made for a 
periodic distribution to charity of a 
fixed sum or a percentage of value. If 
the deduction is sought for a remainder 
interest given to charity, safeguards 
should be set up to eliminate the risk 
that the assets of the family business 
will be diverted from charity. Inde- 
pendent trustees, representation by the 
charity on the board of directors, divi- 
dend limitations and other similar safe- 
guards should be considered. 


vii. Gift of Stock to Perpetuate Family 
Control 


Apart from the usual tax benefits, 
charitable gifts of stock in a family cor- 
poration constitute an important estate 
planning technique where it is desired 
to perpetuate family control of a busi- 
ness.163 Making charity a partner in 
the family business may frequently af- 
ford the most feasible way of passing 
control from one generation to the next. 
The usual technique is to give charity 
either non-voting common or high value 


168For a general discussion of gifts to charity of 
stock in a family business, see Golden, John R., “‘Es- 
tate and Tax Planning, Perpetuating Family Busi- 
ness Through Estate Planning,” 99 TRUSTS AND 
ESTATES 906 (Oct. 1960). 














a 


THE TEST 
OF TIME 


72 years of proven fiduci- 
ary experience qualifies 
American Security ... 
Washington’s largest and 
best known trust company 
. . . aS a wise choice for 
correspondents having 
trust problems in the Na- 
tion’s Capital. 


AMERICAN SECURITY 


AND TRUST COMPANY 
Washington, D.C. 


Member Federal Deposit Insurance Corporation 





912 Bar PROCEEDINGS 


preferred stock with limited voting 
rights, thus transferring to charity a 
substantial equity in the family business 
but retaining voting control within the 
family. 


Frequently the family corporation has 
only one kind of stock — voting common 
stock — and the donor may be reluctant 
to part with it. But the family could 
consider organizing a charitable foun- 
dation to be controlled by the family 
through a board of trustees consisting 
of family members or confidants. As long 
as the foundation complies with the re- 
quirements for tax exemption the dual 
control by the family of the corporation 
and the family-operated foundation 
would not of itself destroy the charitable 
nature of the foundation’s activities.164 
To obtain and retain a tax-exempt status, 
a foundation must carry on some chari- 
table activities and cannot be a dormant 
organization. 


Accordingly the donor and his family 
and friends should be encouraged to con- 
tribute cash or income-producing proper- 
ty to the foundation, and the foundation 
in turn should carry out charitable activ- 
ities or make distributions to recognized 


-charities. If there is little chance of in- 


jecting cash or income-producing assets 
into the foundation, the family may not 
be able to donate voting common stock 
to the foundation without declaring divi- 
dends thereon. The declaration of divi- 
dends on such stock would also put divi- 
dends into the hands of the family — 
which may be undesirable. Therefore, it 
might be more satisfactory to donate to 
the foundation new non-voting common 
stock which would pay dividends and to 
retain the old voting stock on which no 
dividends need be declared. 

Intricate problems, however, surround 
many of these plans. Valuing the donated 
stock is a problem whether the stock 
goes to a private foundation or to a 
recognized charity. The problem of valu- 
ation is particularly acute when the 
donor gives common stock to a family- 
controlled foundation. Although the 
donor may transfer 40% of all of the 
common stock of the corporation to the 
foundation, it would be unrealistic to ex- 
pect an income tax deduction for 40% 
of the value of all of the common stock. 
It would also be unrealistic to anticipate 
that 40% of the value of such stock 
would be excluded from the donor’s tax- 
able estate since control over the cor- 
poration’s affairs and dividend policy 
would still be lodged in the donor and 
his family. 

When the donor is obviously in control 
of the foundation as well as the sole 
voice in the operation of the business, it 
is possible that the Government may seek 
to deny a charitable deduction for dona- 
tions of common stock on the ground that 
the donor has not parted with his prop- 
erty. This should not be a difficult argu- 
ment to successfully refute — but in 





extreme cases the attack might succeed, 
To avoid such attacks, the family might 
be wise to consider having non-family 
members serve on the foundation’s board 
of directors or trustees. 

The valuation problem is greatly re. 
duced if preferred stock is donated to 
the foundation and such stock pays a 
dividend at a rate that is reasonable in 
the light of contemporaneous business 
practices, if the dividend is cumulative 
and if there are no loopholes in the 
preference provisions. If the corpora- 
tion has only common stock when the 
prospective charitable program is dis. 
cussed, preferred stock can be created 
by means of a recapitalization or by de- 
claring a preferred stock dividend on the 
common stock. The new preferred stock 
may then be given to charity. 

Such donated preferred stock would be 
Section 306 stock — and the taint of 
Section 306 would not be removed by the 
donor’s subsequent death.165 However, 
this taint should not present problems 
for the charity because it does not realize 
taxable income on a later sale or re- 
demption of the stock. Nevertheless, 
there are dangers for the donor in this 
arrangement. If the preferred stock is 
redeemed by the corporation it may be 
argued that there was a prearranged 
plan — and that the donation of the pre- 
ferred stock to charity is a “disposition” 
which results in the donor realizing in- 
come as of the date of the gift.16¢ This 
argument might be difficult to refute if 
the charity is a foundation that is con- 
trolled by the donor or his family, par- 
ticularly if the sale or redemption oc- 
curs within a year or two after the pre- 
ferred stock is donated to the foundation. 
But even if the charity is a recognized 
national organization, there may be cir- 
cumstances — such as an early redemp- 
tion or sale by the charity — which 
would add force to an argument that 
there was such an understanding.!® 


III. SPECIAL USES OF CHARITABLE 
GIFTS 


In addition to the two broad categories 
of charitable gifts which have already 
been considered, i.e., those affording in- 
come or estate tax benefits, there are 
certain other techniques of charitable 
giving which are employed primarily for 
other reasons and can best be regarded 
as special purpose charitable gifts. 


i. Gift to Children of Family Stock 


of Uncertain Valuation 


One special use for charitable gifts 
is as a hedge against increases by the 
Internal Revenue Service in the value 
of stock of closely-held corporations.!® 


164Code Sec. 503(c); Reg. 1.503 (c)-1. 

165Code Sec. 306(c). 

166See Rev. Rul. 57-328; 1957-2 CB 229. 

167Cf. Rev. Rul. 60-370, 1960-49 IRB 15. 

168J, K. Lasser Tax Institute and Ralph Wallace, 
How to Save Estate and Gift Taxes (1955), Ch. 17, 
p. 69. 
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A father may want to give stock of a 
family corporation to his children. If 
he makes a charitable gift of some of 
the family stock at the same time and 
a higher valuation is thereafter placed 


upon the stock for gift tax purposes he 
will autumatically increase his charitable 
deduction —- within the annual limita- 
tion — thus reducing or even eliminating 


the adverse consequences of a greater 
gift tax 


If the donor wants to provide a com- 
plete hedge, he should give to charity 
the same proportion of the stock given 
to the children which his effective gift 
tax bracket bears to his effective income 
tax bracket. Suppose, for example, the 
donor is in a 24% bracket for gift tax, 
but in the 72% bracket for income tax 
purposes. If he decides to give stock 
having a value (as he determines it) in 
the amount of $30,000 to his children, he 
can protect himself completely by making 
a simultaneous gift of $10,000 of the 
stock to a charity. 


If it is later determined that the stock 
had a fair market value of $60,000, there 
would be a gift tax deficiency amounting 
to $7,200. 


But if this is the correct value for the 
stock, the value for his charitable gift 
will be increased from $10,000 to $20,000. 
This additional contribution provides him 
with an additional income tax deduction 
in the same year amounting to $7,200. 
Consequently, the donor is not out-of- 
pocket by reason of the increased value 
of his gifts. The donor also saves any 
expense of having to litigate in order to 
support his valuation. However, there 
may be other factors to consider in de- 
termining whether or not to contest the 
proposed increase in valuation, such as 
a large block of stock that may soon 
be subject to estate tax. 


iti. Bad Debts 


One area in which the use of charitable 
gifts will serve a purpose other than 
simply minimizing income or _ estate 
taxes is in connection with debts con- 
sidered by the donor to be worthless, If 
the debtor is not actually out of business 
it is entirely possible that the Service 
might contend that the debt is not worth- 


less in the year in which it is written 
off. 


In such a situation the creditor should 
consider giving the debt to charity. He 
could then claim in his return a nominal 
value for the charitable gift. In the same 
year he would write it off his books 
as worthless. If it is later determined 
that the debt was not in fact worthless 
but had a fair market value, he would 
be entitled to use the increased value as 
a charitable deduction. Thus, he would 
either get an income tax deduction as a 
bad debt or would get the deduction of 
the determined value as a gift to charity. 
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iii. Potential Bad Debts 


This same technique might also be 
employed where the taxpayer holds obli- 
gations or owns stock which he fears 
may become worthless. If he gives these 
to charity before it is established that 
they are worthless he may be in a better 
income tax position than if he had per- 
mitted the obligations or the stock to 
become worthless. If the notes were non- 
business debts he would have only a 
capital loss in the event they became 
worthless;169 similarly, if his stocks be- 
came worthless.179 But if he makes gifts 
of these assets to a charity he will be 
able to realize an income tax deduction 
at his current income tax rate. If it is 
held that the property actually had no 
value, the taxpayer can then claim his 
income tax deduction on the basis of a 
capital loss. 


iv. Shifting Ownership 


Charitable gifts may also serve to in- 
sulate the taxpayer from certain unde- 
sirable consequences of ownership, as 
for example where the taxpayer holds 
bonds in a thin corporation. The Service, 
upon examination of the corporate finan- 
cial situation, may determine that the 
interest paid on the bonds is not de- 
ductible and that in fact it is a divi- 
dend to the shareholders. Under present 
law it appears that when the bonds are 
redeemed the same result would follow 
and the shareholder would be held to 
have received the dividend.!71 


He can, of course, dispose of the bonds 
by a bona fide sale, but there may be no 
ready market for them and he might 
realize a substantial loss. If, however, he 
turns the bonds over to charity and re- 
ceives a charitable deduction for them, 
he should be insulated from the dividend 
consequences. The charity, not being sub- 
ject to income tax, could receive the pro- 
ceeds of redemption of the bonds with- 
out income tax liability whether or not 
they were considered to be a dividend. 


v. Collapsible Corporaticns and 
Partnerships 


It is also possible that high income tax 
bracket taxpayers might find the use of 
charitable gifts to be helpful under the 
collapsible corporation rules. If the tax- 
payer found that he would be taxed un- 
der these rules,172 and would receive 
ordinary income on liquidation, he could 
give a portion or all of the stock to 
charity and receive a charitable deduc- 
tion for the value of the stock. This de- 
vice should be useful in any situation 
where the taxpayer is in a 50% or 
higher income tax bracket. Suppose that 
his tax rate was 60% and that he per- 
mitted the corporation to liquidate with- 


168Code Sec. 166(d). 

170Code Sec. 165 (2). 

17See, e.g., Gooding Amusement Co. v. Comm., 
236 F. 2d 159 (6th Cir. 1956), cert. denied, 352 U.S. 
1031 (1957). 

172Code Sec. 341, Sec. 544. 


in three years, receiving $20,000 on dis- 
solution. This would be ordinary income 
upon which he would pay an income tax 
of $12,000 and would have $8,000 re- 
maining. If, instead he should give the 
stock to charity the charitable deduction 
would save $12,000 in income taxes 
otherwise payable and therefore would 
give him a net benefit of $4,000. 

There may even be some limited use 
for such gifts in cases of small partner- 
ships which are liquidating. Under pres- 
ent rules the partner realizes ordinary 
income on distribution of inventory which 
has substantially appreciated in value.174 
If the partnership is small the partners 
might agree before dissolution to make 
gifts from inventory to a charity, thus 
realizing charitable deductions in the 
same fashion as the gifts of stock of 
collapsible corporations. However, it is 
not likely that this device would be suc- 
cessful in the analogous case of gifts of 
accounts receivable because of the attri- 


bution rules where a donor makes gifts 
of income.174 


The foregoing examples are submitted 
with a caution that they may well be 
rejected by the courts, regardless of how 
effective they seem to be in the light 
of the Code. The Pomona College rul- 
ing,175 and the recent cases concerning 


178Code Sec. 751(a). 

14See Brown v. Comm., 115 F. 2d 337 (2d Cir. 
1940); Rev. Rul. 55-2, 1955-1 CB 211. 

1®Rev. Rul. 60-370, 1960-49, IRB 15. 
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bond amortization premiums involving 
gifts to charities!7® indicate the zeal with 
which the Service is likely to attack any 
such schemes, where the purpose is to 
avoid tax, even when the language of 
the Code seems clearly to permit them. 


CONCLUSION 


In a society which is not to become 
wholly dependent upon governmental 
support for carrying out charitable func- 
tions it is essential that private funds 
continue to flow into the treasuries of 
qualified organizations at an _ ever-in- 
creasing rate. That it is socially desir- 
able to use private funds for activities 
which would otherwise burden govern- 
ment is generally accepted, and such 
use of private funds is encouraged by 
our taxing procedures. 


Knowing the alternative available and 
making a judicious selection of the man- 
ner or method of implementing the 
charitable contribution may make con- 
siderable difference to the donor tax- 
payer or the recipient charity, and fre- 
quently to both. However, the applicable 
statutes, rulings and decisions are often 
technical and involved and may fre- 
quently require the exercise of sound 
judgment to delineate between techniques 
of charitable giving which have official 
sanction and those which do not. 

Although consideration has been given 
for the most part here only to those 
methods, plans and devices which would 
clearly appear to result in a charitable 
deduction, and an attempt has been made 
to point out the areas of potential dan- 
ger of disallowance, the committee feels 
that the report should close with a fur- 
ter word of caution. Techniques are not 
static; neither are statutes, rulings and 
court decisions free from change, and 
some of the ways and methods of making 
charitable contributions now regarded 
as proper and effective may be subject 
to later revision as illustrated by the so- 
called Pomona College plans. 

JOHN R. GOLDEN, Sub-Committee Chair- 
man, Chicago, Ill., under whose direc- 
tion this report was prepared. 


176See Maysteel Products, Inc., 33 TC 1021 (1960). 
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Virginia Bar Opinion on 
Estate Planning 

The detailed Opinion No. 35 on “Es- 
tate Planning and Management,” which 
was promulgated recently by the Com- 
mittee on Unauthorized Practice of the 
Law of the Virginia Bar Association, is 
regarded generally by trustmen as liv- 
able and no litigation with the Bar is 
contemplated. This is the conclusion 
reached as a result of meetings with 


_trust officers in various districts of the 


state which have been held by Edwin 
R. MacKethan as chairman of the Vir- 
ginia Bankers Association Trust Com- 
mittee and Hugh P. Fortescue as chair- 
man of the special Sub-committee on Bar 
Relations. Mr. MacKethan is senior vice 
president and trust officer, Mr. Fortescue 
vice president and trust officer, of Na- 
tional Bank of Commerce in Norfolk. 


Although the Opinion does not adopt 
the language of the American Bar As- 
sociation’s ruling on the same subject, 
it does echo some of its basic thoughts. 
Opinion No. 35 recognizes “that there 
are certain lay activities which are 
legitimate aspects of estate planning and 
which do not involve legal work, but 
which are in the nature of an analysis 
of the facts and assets of an estate in 
relation to economic needs, and may ex- 
tend to giving general information as to 
laws affecting the disposition of estates, 
though without any specific application 
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thereof to a particular estate or inj. 
vidual situation.” 

The Opinion lists the following ills. 
trations of interdicted activities: 

1. Giving legal counsel or advice, oy 
rendering legal opinions, such as the 
specific recommendation of dispositive 
testamentary provisions and the pro- 
visions of any particular trusts other 
than those provisions dealing solely With 
management. 


2. Preparing or drafting legal docu. 
ments such as wills, trusts and compar- 
able instruments. 

3. Preparing individual or specific 
estate plans, including intervivos and 
testamentary plans and life insurance 
trusts. 


4. Holding themselves out by adver. 
tising through newspapers, radio, tele- 
vision and other mass media, by direct 
mail advertising or circulars, or other. 
wise to the public or to individuals, as 
being qualified to do estate planning, ex. 
cept in that area available to lay 
agencies. 

5. Offering wills for probate or quali. 
fying fiduciaries, except where the lay 
agency is the fiduciary. 

6. Handling or undertaking to con- 
trol any formal or contested proceedings, 
in any court or before any Commissioner 
of Accounts. 


7. Drafting papers for, or giving ad- 
vice to, widows concerning renunciation 
of husbands wills. 

8. Giving legal advice with reference 
to questions of decedent’s domicile. 

9. In estate, inheritance or income 
tax matters: 

(a) Preparing or filing protests or 
claims for refund, except where based 
on mathematical computations or clerical 
errors in tax returns filed by it as a 
fiduciary, or by the decedent. 

(b) Preparing or filing petitions or 
similar documents with any court or gov- 
ernmental agency. 

(c) Executing waivers of statute of 
limitations. 


A A A 


CHANGES IN STAFF OF STONIER 
GRADUATE SCHOOL OF BANKING 


Among the changes in the staff of the 
Stonier Graduate School of Banking an- 
nounced in September by Dr. Murray G. 
Lee, director of the School and A.B.A. 
deputy manager, and stemming from 
transfers in the staff of the American 
Bankers Association are these: 

Dr. Gordon A. McLean is the new ad- 
ministrator of the Trust major course, 
replacing Robert G. Howard who be- 
comes administrator of the Banking and 
Government submajor. Dr. Seymour H. 
Miller, who was economist for the Feder- 
al Reserve Bank of San Francisco be- 
fore coming to the Association in 1959, 
is the new administrator for Economics 
of Banking and Business. 
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Report of the Subcommittee on 


HIDDEN DANGERS IN SYANDARD TESTAMENTARY CLAUSES 


HE “HIDDEN DANGERS” PORTION OF 
the title of this report* consists of 


adverse results which may arise from 
use of standard testamentary clauses 
which of themselves are _ perfectly 


phrased and frequently used. 


An attorney is expected to possess 
and exercise the reasonable care, skill 
and diligence ordinarily possessed by 
other attorneys in practice in his juris- 
diction.! The use of a “standard clause’”’ 
seemingly would discharge this responsi- 
bility only if the draftsman adapts it to 
a standard situation and knows its mean- 
ing and limitations. Therefore the 
lawyer’s professional skill must be em- 
ployed to canvass the standard clauses 
with discretion and concern and to vary 
from the standard whenever appropriate. 
To fail to do so is to invite serious con- 
sequences to the client or beneficiaries. 
Such consequences may well extend to 
the lawyer as well.” 


Reciprocal Wills 


Perhaps the most frequently occurring 
wills are those between husband and 
wife in which each leaves everything to 
the other; or if the other dies first, to 
the children or other named persons. In 
a number of states the danger is very 
real that the separate wills executed by 
the husband and wife (or brother and 
sister or other reciprocals) at about the 
same time, may be construed by a court 
to be mutual and reciprocal to such an 
extent that they create a contract.3 


Should such finding occur in a situa- 
tion in which it was not intended, the 
consequences from both the tax aspect, 
as well as from the distribution aspect, 
may be devastating.4 


A joint will, affecting joint real estate, 
was held (upon the death of the testa- 
trix-wife) to create a life estate in one- 





*The assistance of William P. Cantwell, Denver, 
Colo., Chairman, Estate and Tax Planning Commit- 
tee, in editing the final report of this subcommittee 
is gratefully acknowledged. 


McCullough v. Sullivan, 102 N.J.L. 381, 132 A. 
102, 48 A.L.R. 928 (1926); Hodges v. Carter, 239 
N.C. 517, 80 S.E. 2d 144, 45 A.L.R. 2d 1 (1954). 

*Schirmer v. Nethercutt, 157 Wash. 172, 288 Pac. 
265 (1930); Biakanja v. Irving, 49 Cal. 2d 647, 320 
P, 2d 16, 65 A.L.R. 2d 1358 (1958); Ward v. Arnold, 
52 Wash. 2d 581, 328 P. 2d 164 (1958). 

31 Page on Wills, Bowe-Parker Revision, Secs. 
10.4 and 11.1, Sparks, Evidentiary Problems Relat- 
ing to Contracts to Make Wills. 1960 Proceedings, 
Probate and Trust Law Divisions, American Bar 
Association 4, 99 TRUSTS AND ESTATES 878. 

*Bowe-Parker, op. cit. supra note 3, at Secs. 11.1- 
11.10. The survivor would be in the unfortunate 
Position of not being able to alter his or her will to 
meet changed circumstances, even though many 
years might have elapsed since the death of the first 
spouse during which a second marriage may have 


been made from which other children may have been 
rn. 
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half of the real estate in the surviving 
testator-husband, with a remainder over 
to the son; and to change the testator- 
husband’s own tenancy to a life estate, 
with remainder to the son, as an inter 
vivos transfer at the time of the wife’s 
death, for a valuable consideration.5 
Separate reciprocal wills could possibly 
have been similarly construed. 


The surviving spouse (or other re- 
ciprocal) under reciprocal wills (if the 
court finds them to be mutual and con- 
tractual) could not change the distribu- 
tion of the property to the detriment of 
remaindermen. This might require the 
impression of a trust on such property 
during the lifetime of the surviving 
spouse, and a real tangle with com- 
mingled property, resulting in the need 
for formulae to secure equity.® 


The nature of the rights of the sur- 
viving testator to the property left by 
the will of the first to die might be 
equally involved.7 


To avoid an unintended treatment of 
reciprocal wills as being mutual wills or 
as contractual in those cases where the 
provisions of the wife’s and husband’s 
(or others) wills are reciprocal in na- 
ture, and where execution of the two is 
accomplished at approximately the same 
time, the following clause is suggested: 


“Although my husband and I are execut- 
ing our wills at or about the same time, 
they are not intended to be, and shall not 
be construed to be, contractual even though 
certain provisions are reciprocal. Each Will 
shall be subject to revocation by its 
maker.”8 


Declarations of Status 


A declaration of status or statement as 
to the heirs of the testator is good insur- 
ance against litigation under the pre- 
termitted heirs statutes.® In every state, 


5Olson v. Reisimer, 170 Fed. Supp. 541, 59-1 USTC 
11, Par. 859 (1959). 

*Brewer v. Simpson, 349 P. 2d 289, 53 Cal. 2d 567 
(1960). 

7108 A.L.R. 867 (1937). 

8Cf. Sparks, op. cit. supra note 3. 

®Pretermission statutes in some states apply to a 
living child, but in most states only to a child born 
after the execution of the will. For general discus- 
sions of pretermitted heirs statutes see: Atkinson, 
Wills, Sec. 36, pp. 138-145 (2d ed. 1953); 2 Bowe- 
Parker, Page on Wills, Secs. 21-106-21.109 (1960); 
Thompson, Wills, Secs. 21-22 (8rd ed. 1947); Rees, 
American Wills Statutes, 46 Va. L. Rev. 613, 856 at 
892-897 (1960), all of the state statutes are cited at 
893-895; 57 Am. Jur., Wills, Secs. 582-596; 152 
A.L.R. 723 (1944); 170 A.L.R. 1817 (1947); Mat- 
hews, Pretermitted Heirs, An Analysis of the Stat- 
utes, 29 Col. L. Rev. 748 (1929); King, The Statu- 
tory Status of Pretermitted Heirs, 13 B.U. L. Rev. 
672 (1933); Evans, Should Pretermitted Issue be 
Allowed to Inherit, 31 Cal. L. Rev. 263 (1943); Dain- 
ow, Inheritance by Pretermitted Children, 32 Ill. L. 
Rev. 1 (1937). 


except Louisiana,!° a testator may dis- 
inherit his children.11 These statutes are 
designed to prevent the disinheritance of 
children (and descendants of deceased 
children in about half the states!2) by 
inadvertence, accident or mistake.13 


There are two general types of pre- 
termission statutes. Under the Maine, 
Oregon and Washington!4 type, requir- 
ing that the child must be “named or 
provided for,” it would be dangerous to 
fail to list the children and descendants 
by name.15 Under the California, Massa- 
chusetts and New York type,!® which 
provide that the omitted children or 
descendants will take, unless it appears 
from the will (or, in some jurisdictions 
from extrinsic evidence!7) that such 
omission was intentional, a general dis- 
inheritance clause may be sufficient.18 A 
proper declaration of status clause adds 
considerably to the validity of the will 
against attack under either type of 
statute.19 


The declaration of status clause should 


10West’s La. Civ. Code Ann. Art. 1620 (except for 
the specific causes set out in Art. 1621). 

11Atkinson, supra, Note 9 at p. 138; Rees, supra, 
Note 9 at p. 892. 

12Atkinson, supra, note 9 at p. 138; Rees, supra, 
Note 9 at p. 894. 

18Atkinson, supra, Note 9 at p. 141; 2 Bowe-Park- 
er, supra, Note 9 at Secs. 21, 21.105; 57 Am. Jur., 
Wills, Secs. 582, 583. 

14Me. Rev. Stat. Ch. 169, Secs. 8 and 9; Ore. Rev. 
Stat., Sec. 114.250; Wash. Rev. Code, Sec. 11.12.090. 

15Goff v. Goff, 352 Mo. 809, 179 S.W. 2d 707, 152 
A.L.R. 717 (1944); Atkinson, supra, Note 9 at p. 
141; 57 Am. Jur., Wills, Secs. 582-584. 

16Cal. Prob. Code, Sec. 90; New York D.E.L., Sec. 
26. In Massachusetts the statute provides that the 
omitted child, or the issue of an omitted child, shall 
take “unless they have been provided for by the tes- 
tator in his lifetime or unless it appears that the 
omission was intentional and not occasioned by ac- 
cident or mistake.” Ann. Laws of Mass., Ch. 191, 
Sec. 20. Massachusetts case law establishes that the 
intention to omit may appear from any language of 
the will which states or implies it; or it may be 
proved by any appropriate evidence, including parol 
evidence. Jones v. Jones, 297 Mass. 198, 7 N.E. 2d 
1015, 1021 (1937); Converse v. Wales, 86 Mass. (4 
Allen) 512 (1862); Buckley v. Gerard, 123 Mass. 8 
(1877). 

17California seems to be the only state which does 
not .permit extrinsic evidence in such cases. Re Ry- 
an, 191 Cal. 307, 216 Pac. 366 (1923). 


18Hedlund v. Miner, 395 Ill. 217, 69 N.E. 2d 862, 
170 A.L.R. 1806 (1946); Ann. 170 A.L.R. 1317; 57 
Am. Jur., Wills, Secs. 582, 583; Van Strien v. Jones, 
46 Cal. 2d 705, 299 P. 2d (1956), Noted 45 Cal. L. 
Rev. 220 (1957); an excellent collection of cases and 
the language and clause which have been held effec- 
tive or not effective under the California statute 
(Massachusetts type) is contained in 4 Witkin, 
Summary of California Law, 3024-3029 (1960). 

1A typical declaration of status clause reads: “I 
declare that I am married, that my wife’s name is 
Mary Doe, that I have had only two children, both 
of whom are now living, and that their names are 
William Doe, born —______ and Anna Doe, born 
sisdisegasraeeneataie ”* Inserting birthdates is particularly de- 
sirable when trusts which are to vest at certain ages 
are created. It is to be noted that this clause does 
not encompass grandchildren who might well also 
be mentioned to make the clause more comprehen- 
sive. 
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be accurate and clear. A factual mistake 
or an inaccurate statement may bring 
under the protection of either type of 
statute? a child the testator intended to 
omit. Moreover if a named child dies the 
disinheritance of that child will not 
operate to disinherit the child’s issue in 
consequence of which issue should also 
be named if disinheritance is the testa- 
tor’s purpose.?! 


Directions to Pay Debts 


Since the law requires payment of a 
decedent’s debts in any case, many 
lawyers feel that the customary directive 
to pay debts is superfluous and omit it. 
In fact, in some jurisdictions such a di- 
rection may revive a debt which was 
barred by the statute of limitations at 
the decedent’s death.22 It may also be 
construed as a direction to pay an en- 
cumbrance on specifically devised prop- 
erty out of the residuary estate, if the 
decedent is personally obligated for the 
indebtedness.?3 


If a creditor is also a legatee a direc- 
tion to pay debts may (but will not 
necessarily) negative an intent to give 
the legacy in satisfaction of the debt.?4 
In such case the general direction may 
lead only to controversy which could be 
avoided by a specific statement. 


The general direction is not necessary 
to permit reimbursement of a person 
who advances funds for debts and 
funeral expenses.?5 


An executor who fails to confer with 
his attorney as to the legal requirement 
for payment of debts of a decedent, may 
find that he will be surcharged in his ac- 
counts for having paid a perfectly legiti- 
mate (but improperly presented) debt.2¢ 
It is doubtful that the “pay debts’”’ direc- 
tion would aid him. On the other hand 
it could conceivably put a creditor in a 
position to urge that the will is a man- 
date to pay debts regardless of the statu- 
tory requirements as to claims, or to 
urge that the direction abrogates the 
rule that the filing of a claim against the 
estate does not toll the statute of limita- 
tions on the underlying obligation.?7 


Oftentimes a disposition involves a re- 
vocable living trust holding the bulk of 
the assets, accompanied by a “‘pourover 


20See, Estate of Torregano, 54 Cal. 2d 234, 352 P. 
2d 505 (1960) in which it was held that whether a 
testator intended to disinherit a daughter he be- 
lieved to be dead was a question of fact to be sub- 
mitted to the jury. 

21California Prohate Code, Sec. 90. 

2257 Am. Jur. p. 765; 109 A.L.R. 1441. 


23120 Ann. A.L.R. 577; Estate of Bernal, 165 Cal. 
228, 131 Pac. 375 (1918). 


4Ann. 86 A.L.R. 6, 23. 
Ann. 35 A.L.R. 2d 1399. But see note 26 infra. 


26Some statutes permit a debt to be paid without 
the filing of a creditor’s claim. In Montana such pay- 
ment may be paid after the statutory time for filing 
claims. In re McKinnon’s Estate, 118 Montana 217, 
164 P. 2d 726 (1946). In California the opposite is 
true and a payment after such time would result in 
a surcharge. Estate of Erwin, 117 Cal. App. 2d 203, 
255 P. 2d 97 (1953). 


"Berger v. O’Hearn, 41 Cal. 2d 729, 264 P. 2d 10 © 


(1953). 
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will.” Here consideration should be 
given to the actual mechanics of debt 
payment, and appropriate language 
should be included in both instruments 
to assure the proper operation of such 
mechanics. This will often mean a testa- 
mentary direction, with enabling lan- 
guage in the trust, regarding payment 
of the debts by the trustee of the trust, 
rather than the executor. 


Too Specific Bequest 


A fairly frequent form of bequest 
reads as follows: “I give and bequeath 
to John Legatee 100 shares of stock of 
General Affluence, Inc.” 


Probably the most far-reaching effect 
upon such a bequest results from stock 
splits, stock dividends or corporate re- 
organizations between the date of the 
will and the date of the death of the 
testator. The key question is whether 
such a bequest is intended to be specific 
or general, that is, does the testator 
mean (a) particular shares he owns at 
the time he executes his will, or (b) 
shares to be purchased for the legatee 
by the executor if the testator does not 
own any such shares at his death, or 
owns a quantity less than the number of 
‘thas mentioned.28 


If a bequest is specific, the legatee is 
entitled to dividends paid after the death 
of the testator,29 whereas dividends on a 
general bequest belong to the residuary 
estate.30 If a bequest is specific and 
there are no such shares in the estate or 
there is a number less than the bequest, 
the rule is that the bequest is adeemed 
to the extent of the deficiency,?! whereas 
if the bequest is general, it must be satis- 
fied irrespective of whether there are 
sufficient shares in the estate or not. 


If the bequest is specific, it is general- 
ly accepted that the legatee is entitled 
to all of the shares resulting from a 
stock split3? to the extent, of course, 
that the shares are still in the estate. If 
the bequest is general, there is authority 
to the effect that the legatee is entitled 
only to the original number of shares,33 
although the trend of more recent cases 
is to give the general legatee the addi- 
tional shares resulting from a_ stock 
split.34 


Ann. 22 A.L.R. 2d 457; ln re Blomdahl’s Will, 
216 Wis. 590, 257 N.W. 152 (1934), 258 N.W. 168 
(1935); Estate of Jones, 60 Cal. App. 2d 795, 141 


P. 2d 764 (1943); See, Estate of Buck, 32 Cal. 2d° 


372, 196 P. 2d 769 (1948). 


In re Estate of McDougald, 149 Fla. 468, 6 So. 
2d 274 (1942). 

30In re Estate of McDougald, supra, Note 29. 

%1First National Bank v. Perkins Institute, 275 
Mass. 498, 176 N.E. 532 (1931); In re Horn’s Estate, 
317 Pa. 49, 175 Atl. 414 (1934); Desoe v. Desoe, 304 
Mass. 231, 23 N.E. 2d 82 (1939): In re Brann, 219 
N.Y. 268, 114 N.E. 404 (1916). 

%2Ann., 172 A.L.R. 364 (1948) (as to effect of a 
specific trust direction to allocate stock dividends to 
income — see notes 85 and &6, infra, and text to 
which they are appurtenant). 

33First National Bank of Boston v. Charlton, 281 
Mass. 72, 183 N.E. 250 (1932); Davis v. Price, 189 
Tenn. 555, 226 S.W. 2d 290 (1949). 

%4In re Parker’s Estate (Fla. App.), 110 So. 2d 
498, 502; aff’d. without opinion, 114 So. 2d 3 (1959); 





Stock dividends present an equally 
troublesome problem. Even specific be. 
quests of stock do not carry with them 
stock dividends declared between the 
execution of the will and the date of 
death®5 unless a contrary intention is 
quite clear.36 But in view of the differ. 
ence in treatment between stock divi- 
dends and stock splits, it becomes fre. 
quently necessary to decide what a par. 
ticular distribution represents — diyj- 
dend or split.37 

The tendency of the courts is to treat 
such legacies as general (and not ep. 
titled to stock dividends) in the case 
of stock which is traded publicly and 
not closely held.38 

Some of the suggested dangers may 
be avoided by adding to the above. 
quoted form of bequest the words “if | 
shall own the same at the time of my 
death, or such number of shares as | 
shall then own if less than 100 shares” 
with some specification of what disposi- 
tion is to be made of accumulations from 
stock splits or stock dividends. 


Unattested Memorandum 


A troublesome habit to which many 
lawyers have succumbed is that of per- 
mitting a testator to use an unattested 
memorandum addressed to his executor 
or to another person regarding the dis- 
position of tangibles—and sometimes 
dollar amounts—among a class, such as 
descendants, relatives, friends, 
ployees, etc.39 

The New York County Surrogate’s 
Court requires that the memorandum be 
produced and offered for probate, even 
though it cannot possibly meet the statu- 
tory standards. 

It has been held that a bequest on a 
secret trust (such as raised by a men- 
orandum to X to deliver to Y) will dis- 
qualify the ultimate beneficiary as a 
witness to the will or prevent him, as 
such witness, from taking under it.‘ In 
states which limit bequests to charities, 


em- 


Allen v. National Bank of Austin, 19 Ill. App. 2d 
149, 153 N.E. 2d 260 (1958); In re McFerren’s Es- 
tate, 365 Pa. 490, 76 A. 2d 759 (1950); Ann. 7 
A.L.R. 2d 276. (The ultimate basis for decision 
should be the testator’s intent, to the extent it can 
be ascertained from the will whether the bequest is 
general or specific. ) 

Hicks v. Herr, 132 Md. 693, 104 Atl. 426 (1918); 
Griffith v. Adams, 106 Conn. 19, 137 Atl. 20 (1927); 
First National Bunk of Boston v. Union Hospital, 
281 Mass. 64, 183 N.E. 247 (1932). 

3Ann., 172 A.L.R. 364 (1948). 

37$uccession of Quintero, 209 La. 279, 24 So. 2d 
589, 598 (1946); Matter of Jayne, 3 Misc. 2d 118, 
154 N.Y.S. 2d 89 (1956). (Stock dividends ordinar- 
ily represent capitalization of accumulated profits 
which otherwise would be paid out in cash thus be- 
ing distinguished from stock splits which ordinarily 
represent the same capital. See references, note 36 
supra.) 

38Matter of Fitch, supra, 281 App. Div. 65, 118 
N.Y.S. 2d 234 (1952); Matter of Schuetz, 107 N.Y.S. 
2d 153 (Surr. Ct., West. Co. 1951); Matter of Har- 
ris, 143 N.Y.S. 2d 157 (Surr. Ct., Kings Co. 1955). 

9See, e.g., similar provision and discussion in In 
re Campe’s Estate, 1 Misc. 2d 194, 146 N.Y.S. 2d 222 
(Surr., N.Y. Co. 1955); See: Restatement, 2d, 
Trusts, Sec. 55 (1959); 1 Scott, Trusts, Sec. 55 et 
seq. (2d ed. 1956); 3A Bogert, Trusts, 2d ed., Sec. 
498 et seq. (1960). 

49See cases cited 1 Scott, op. cit., (supra, Note 39) 
Sec. 55.6. 
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if X ha» promised to hold property for 
Y,achaity, a constructive trust will not 
be impo-ed in favor of Y, and X will hold 
for the heirs of the testator.*! 


The 1.ost important area relating to 
the question of whether X, the trusted 
friend, is to be viewed as the beneficiary 
or as a ‘rustee involves gift and estate 
taxes.42 if X received the bequest from 
A and turns it over to Y in accordance 
with his promise, has he merely acted 
as a trustee transferring property under 
the will, or is he the absolute owner of 
the property who has made a gift to Y? 
If the latter is true, the transfer from 
X to Y in accordance with the “secret 
trust”? will constitute a taxable gift from 
X,43 and, if the property consists of an 
indivisible tangible, X may be forced to 
raise the tax from his own funds. 


For the purpose of the tax laws the 
express provisions of the will and not 
the equitable responsibility of X are con- 
trolling.44 It has, however, been held 
that the determination of the tax de- 
pends upon whether under the laws of 
the state a constructive trust would be 
raised.45 


Common Law Life Estate 


A legal life estate is sometimes con- 
sidered desirable in an estate plan with 
respect to the estate as a whole, or to 
land, or some kinds of tangible personal 
proverty. A general form not infrequent- 
ly used is: 


“T give, devise and bequeath all of my 
estate, real and personal, wherever situated, 
to my wife, Jane, for life, with remainder 
in equal shares to my children, John and 
Richard. I further give to my wife the 
power of sale over any and all of such 
property, subject, however, to the provi- 
sion that upon the sale of such property 
the purchase price received therefrom 
shall be reinvested so that such proceeds 
shall remain subject to said life estate; 
provided, however, that the purchaser of 
any such property shall not be required to 
look to the disposition of the purchase 
price.” 


Such clauses may create multiple prob- 
lems. In many states, the life tenant may 
be required to post bond to protect the 





"0’Hara v. Dudley, 95 N.Y. 403, 47 Am. Rep. 53 
(1884); In re Stirk’s Estate, 232 Pa. 98, 81 Atl. 187 
(1911) ; Restatement, Trusts, 2d, Sec. 55, comment 
i (1959). See Golden, Use of Charitable Gifts in Es- 
tate and Tax Planning, printed elsewhere in these 
Proceedings. 


“See, Matter of Arnold, 4 Misc. 2d 970, 157 N.Y.S. 
2d 448 (Surr., N.Y. Co. 1956), aff’d. mem. 3 App. 
Div. 2d 998, 165 N.Y.S. 2d 433 (1957) in which the 
question of the existence of a constructive trust was 
adjudicated by the Surrogate only because of pos- 
sible tax consequences. 

“Housman v. Comm., 105 F. 2d 973 (C.A. 2d 
1989), cert. den. 309 U.S. 656 (1940). 


“Delany v. Gardner, 204 F. 2d 855, 860 (C.A. Ist 
1953), noted in 53 Col. L. R. 1017; contra, Marine 
Midland Trust Co. of Southern N. Y. v. McGowan, 
223 F. 2d 408 (C.A,. 2d 1955). 

“Marine Midland Trust Co. of Southern N. Y. v. 
McGowan, Note 44, supra; Estate of Rath, 10 Cal. 
2d 399, 75 P. 2d 509 (1938); People v. Schaefer, 266 
ill 334, 107 N.E. 617 (1915); Ann., 115 A.L.R. 842; 

Scott, op. cit. (supra, Note 39) Sec. 55.7. 
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remaindermen against waste of the prop- 
erty.46 This may cause hardship if the 
property is not income-producing. 

Tangible property may be destroyed. 
In such case, the life tenant may be re- 
quired to account to remaindermen for 
waste.47 The life tenant may have a duty 
to insure the property against loss or de- 
struction.48 

At least one state forbids the life 
tenant from removing the property from 
the state without consent of the re- 
maindermen,*9 unless the will permits 


See, e.g., N. Y. Surr. Court Act, Sec. 169-a; 
Penn. Stats. Ann. (Purdon) Tit. 20, Sec. 301.13; 
Ohio Rev. Code, Sec. 2113.58. 

47Furry v. Furry, 141 Atl. 2d 474 (Del. Ch. 1958). 

48See, Ann., 126 A.L.R. 336, 338 (1940). 

49Ala. Code, Tit. 47, Sec. 64. 


such removal. If the life tenant is not 
specifically protected by the will against 
liability for ordinary wear and tear, de- 
preciation and consumption, he may sus- 
tain liabilities. A gift for life of perish- 
ables (cattle, machinery, etc.) may be 
tantamount to an absolute bequest.5° 

There is a considerable body of law on 
whether a life tenant with a power of 
sale is deemed to have an absolute in- 
terest in the property.5! 





5eSee, Underwood v. Underwood, 162 Ala. 553, 50 
So. 305 (1909), for an interesting discussion of this 
problem. 

51See, “‘Absolute power of disposition in life ten- 
ant as elevating life estate to fee,” 36 A.L.R. 1177 
(1925), 76 A.L.R. 1153 (1932). This is important in 
respect to the rights of creditors. See, e.g., N. Y. 
Real Property Law, Sec. 149, which also applies to 
legal life tenant of personalty. It is also important 
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A life estate bequeathed to the sur- 
viving spouse will not qualify for the 
estate tax marital deduction, unless the 
surviving spouse is given ample power 
to appoint the property in accordance 
with the tax laws.52 Conversely, the 
estate of the life tenant will be subject 
to death taxes on his decease if he pos- 
sesses a power of disposition equivalent 
to a taxable power of appointment.53 


The executor of a will which creates a 
legal life estate is generally held to have 
discharged his duty by turning over the 
property to the life tenant and he is not 
accountable to the remaindermen in the 
absence of an express duty to take 
charge of the property on the death of 
the life tenant.54 The fact that this has 
caused litigation would suggest the de- 
sirability of a specific provision in the 
will exonerating the executor. 


Generally speaking a testamentary 
trust is to be favored over a legal life 
estate. The trust will afford the life 
tenant protection from creditors under 
a properly drawn spendthrift clause; the 
life estate will not.55 The trust assures, 
and the life estate does not, that the 
remaindermen will receive what is left 
after proper withdrawals by the life 
tenant and the satisfaction of such 
charges as the life tenant might legally 
impose thereon.5é 


The life tenant probably will not 
afford to the fund the benefits of the 
expert investment advice and manage- 
ment ability to be expected from a 
trustee.57 


Notwithstanding the dangers, many 
practitioners consider the life estate 
vested in a trustworthy life tenant, with 
full power of sale, to be an attractive 
vehicle for passing property on to the 
remaindermen without additional tax on 
the life tenant’s death, while avoiding 
the expense of a trust. 


The Survivorship Approach 


(With Some Comments on Common 
Disaster Clauses) 


The courts have seemingly taken a 
disapproving attitude towards bequests 
conditioned on survivorship until distri- 
bution. The usual phraseology is: “I give 
and bequeath $__-.-....... to John Legatee 
if he survives distribution of my estate.” 


with regard to the validity of the remainder inter- 
est, which is protected by statute in some states. 
See, e.g., Va. Code, Sec. 55-7 and N. J. Stat. Ann., 
Sec. 3A:3-16. 

52See, Int. Rev. Code (1954), Sec. 2056(b) (5); 
Pipe’s Estate v. Comm., 241 F. 2d 210 (2nd Cir. 
1957), cert. den. 355 U.S. 814. 

58See, Int. Rev. Code (1954), Sec. 2041(a) (2). 

Old Colony Trust Co. v. Swift, 331 Mass. 755, 
122 N.E. 2d 757 (1954); Peck v. Smith, 227 N.Y. 
228, 125 N.E. 91 (1919). 

55Cf. New York Real Property Law, Sec. 149 et 
seq., Manion v. People’s Bank of Johnstown, 292 
N.Y. 317, 55 N.E. 2d 46 (1944). 

56In re Mitchell’s Will, 15 Misc. 2d 651, 181 N.Y.S. 
2d 436 (1959); cf. Matter of Stevens, 241 App. Div. 
490, 272 N.Y.S. 64, aff’d. 205 N.Y. 524, 193 N.E. 303. 

See, Fingar “Is Trustee Under Duty to Protect 
Income Beneficiary Against Inflation,” 96 Trusts 
AND ESTATES 864 (1957). 
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“of death, 


Often,58 but by no means universally,59 
constructions have been adopted which 
in effect nullify the condition by finding 
that the testator did not intend the 
legatee to have to survive until actual 
receipt of the money or property or until 
the date of the distribution decree, but 
only to survive until his right to receipt 
may be assumed to have accrued, i.e., 
until the testator’s death or until the 
statutory time when legacies are pay- 
able.®9 In one case®! a court pointed out 
that the word “received” could mean 
(1) when the legacy was vested at time 
(2) when payment of the 
legacy was enforceable, a specified time 
after grant of letters, (3) when part 
payment was made, or (4) actual 
receipt; the court solved the problem by 
holding the condition void for ambiguity. 

Courts have relied upon the principle 
that the early vesting of estates is 
favored.®2 This tendency seems to result 
from the attitude that a legatee’s rights 
should not depend upon accident or de- 
lay, and that such a condition is suscep- 
tible to fraudulent conduct.®3 One court 
stated that it refused to assume that a 
testator intended to give his executor 
the power to defeat the bequest by with- 
holding or refusing distribution for a 
certain period.64 A professional execu- 
tor also dislikes having a power which 
may result in changing the beneficial en- 
joyment of property and easily subject 
him to criticism for making a rapid or 
slow distribution. 

Some English cases,65 which were 
later regarded as a ‘“‘mistake,’’66 held 
that a condition based on suvivorship 
was void on the ground of uncertainty 
and indefiniteness. It has been speciously 


58See: e.g. Cramer v. Browne, 159 Kan. 428, 155 
P. 2d 468 (1945); Johnson v. Coler, 187 Iowa 734, 
174 N.W. 654 (1919); Rusch v. Melosh, 133 N.J. Eq. 
502, 33 A. 2d 390 (1943). 

See, e.g., March v. March, 186 N.Y. 99, 78 N.E. 
704 (1906); In re Hampe’s Estate, 85 Cal. App. 2d 
557, 193 P. 2d 133 (1948). 

6°See Ann., 142 A.L.R. 186 (1943). 

"Matter of Sutton, 150 Misc. 137, 268 N.Y.S. 458 
(1934). 

®2See, e.g., In re Wengard’s Estate, 143 Pa. 615, 
22 A. 869 (1891). + 

®8See English cases collected in 142 A.L.R. at p. 
139. 

In re Wengard’s Estate, supra, Note 62. 

Martin v. Martin (1866) LR 2 Eq. 404; Minors 
v. Battison (1876), LR 1 App. Cas. 428-HL. 

Johnson v. Crook (1879) LR 12 Ch. Div. 639; 
followed by Re Goulder (1905) 2 Ch. 100. 





asserted that bequests conditioned on 
survivorship are void as violating the 
rule against perpetuities. This rule is not 
violated, because the bequest is meas. 
ured by, and fails with, the life of the 
legatee no matter how long thereafter 
the estate is in probate.67 A devisee of a 
specific devise of real property condi- 
tioned on survivorship to the time of 
distribution has been held not to be 
entitled to the rents during administra- 
tion, on the ground that his right to the 
payment did not vest until the time of 
distribution.6§ 

If there is a will contest, the legatee 
is confronted with the problem of in- 
curring expense in defending a legacy 
he may never get. If the legatee is with- 
out means to defend a contest, the 
legacy may be completely illusory be- 
cause friends or counsel from whom he 
seeks financial or legal aid will hesitate 
to risk their money and time on two 
independent gambles, i.e., first, that the 
contest can be successfully defended 
and, second, that the legatee will live 
long enough thereafter to receive his 
bequest. 

Most of the objections to a bequest 
conditioned on survivorship are avoided 
if the condition is simply survivorship 
for “X” days. It gives certainty while 
avoiding the inherent danger in a “com- 
mon disaster” clause of deciding when 
deaths have resulted from a common 
disaster, e.g., where the legatee lingers 
on in a seriously ill condition and subse- 
quently dies months or years later. 

A bequest to the surviving spouse con- 
ditioned upon survivorship for a period 
exceeding six months from the date of 
death forfeits the Federal estate tax 
marital deduction.£9 Moreover, the Regu- 
lations provide that if the condition 
which causes the bequest to fail (eg. 
death of the spouse) occurs within the 
six-month period (or thereafter if death 
occurs as the result of a “common dis- 
aster” under the classic clause) the be- 


®Estate of McCollum, 43 Cal. App. 2d 313, 110 P. 
2d 721 (1941); cf. Estate of Campbell, 28 Cal. App. 
2d 102, 82 P. 2d 22 (1938) in which the rule wa 
violated because the time of distribution was not 
tied to a life in being. 

88Estate of Jameson, 93 Cal. App. 2d 35, 208 P. 24 
54 (1949). (The same principle would be applicable 
to dividends on a specific bequest of securities). 

Int. Rev. Code (1954) Sec. 2056(b) (3). 
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quest wi!! not qualify for the marital de- 
duction.‘ 

The Regulations provide as an exam- 
ple of a : onqualifying interest a bequest 
to a wife if living on the date of distri- 
pution o! the bequest, even assuming 
that distibution did in fact take place 
within six months, and the wife did in 
fact survive the distribution date.71 The 
validity of this example is sustained by 
judicial decision.7? However, the impact 
of the decision has been softened by 
subsequent holdings that where, under 
local law, the bequest to the wife was 
deemed to be absolutely vested and not 
conditional on her surviving until the 
actual distribution, the bequest qualified 
for the marital deduction.73 


Exercising Power of Appointment 


Many standard will forms add to the 
residuary disposition the words “‘includ- 
ing all property over which I have a 
power of appointment” in an effort to 
make sure that property subject to any 
possible powers is included in the scheme 
of disposition. 

The Internal Revenue Service lurks in 
wait for just such clauses (or for in- 
advertent exercises of powers’4) with 
respect to powers of appointment 
created before 1942. Property subject to 
general powers of appointment created 
before 1942 is not subject to Federal 
estate tax if the power is not exercised™ 
but is taxed if the power is exercised, 
even if the property is appointed to the 
same persons who would take in the ab- 
sence of exercise.76 

Sorry lawyers and sorrier clients if 
they find that the phrase “including all 
property over which I have a power of 
appointment”? costs thousands of estate 
tax dollars which could have been saved 
if the language had been omitted. But 
mere omission may not be enough. In 
some jurisdictions, a general residuary 
clause will operate to exercise a power 
of appointment. Thus complete silence 
may have the effect of an inadvertent or 
unconscious exercise of a power, with 
the same drastic results that would flow 
from the improper use of language 
affirmatively exercising the power.77 

Two techniques are available to the 
draftsman to avoid an inadvertent or 
“blind” exercise. One is to require 
specific reference to the power for an 
effective exercise. Naturally this tech- 





7Estate Tax Reg., Sec. 20.2056 (b)-3(b). 
; 7Estate Tax Reg., Sec. 20.2056 (b)-3(d), Example 


“Kasper v. Keller, 217 F. 2d 744 (8th Cir. 1954). 

®Kasper v. Keller, 1388 F. Supp. 738 (D.S.D. 
1956); Steele v. United States, 146 F. Supp. 316 (D. 
Mont. 1956); Smith v. United States, 158 F. Supp. 
344 (D. Colo. 1957); Martinson v. Wright, 181 F. 
Supp. 534 (D. Idaho 1959); but ef. California Trust 
Company v. Riddell, 136 F. Supp. 7 (S.D. Cal. 1955). 

‘See note 161, infra, and text to which it is ap- 
pended as to inadvertent exercise. 

*Int. Rev. Code (1954) Sec. 2041(a) (1). 

“Guaranty Trust Co. of N. Y. v. Johnson, 165 F. 
2d 298 (2nd Cir. 1948). 

“Lauritzen, Drafting Powers of Appointment 
Under the 1951 Act, 47 Northwestern University 
Law Review 314, 325-327 (1952). 
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nique will not cure problems arising in 
instruments created before 1942, al- 
though it should still be availed of be- 
cause of the possible existence of ap- 
plicable state inheritance tax statutes 
which relate taxation to exercise or non- 
exercise, and because of the administra- 
tion expense problem discussed below. 
The second and more important tech- 
nique is to include in the will an express 
statement of an intent to refrain from 
exercising any power of appointment, 
unless specifically exercised by an 
affirmative provision of the will. It 
seems highly questionable as to whether 
or not any residuary clause is satis- 
factory unless it contains such a dis- 
claimer, which might well be made in 


these words: “In making this residuary 
disposition, I expressly refrain from ex- 
ercising any power of appointment which 
I may possess at the time of my death.’’78 


An inadvertent exercise of a power 
of appointment may also subject the 
appointive assets to administrative 
charges which would be completely 
absent if the form and effect of the 
exercise was to direct the fiduciary hold- 
ing the assets subjected to the power 
to make the desired disposition directly, 
rather than to add the appointive assets 
to the residuary estate. 


There is also a danger that a power 
might not be as broad as it seems to be. 


Ibid. at 328. 
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Thus a power to appoint ‘to A’s heirs 
as per his Last Will’? may be construed 
as nonexclusive so that A is required to 
appoint to all of his heirs and not merely 
some of them.79 

There is always danger that the exer- 
cise of the power may be invalid for 
failure to conform to the provisions of 
the power as restricted by the applicable 
state law. It is well established that the 
donee of the power can make an ap- 
pointment in trust if the instrument 
creating the power so provides; but if 
such instrument is silent and if state law 
does not permit the creation of further 
trusts (unless authorized by the creating 
instrument), the validity of the appoint- 
ment may be doubtful.8° The courts are 
not receptive to the idea of the donee 
of the power passing along the right to 
create new trusts a second time.®! 

If the donee of the power undertakes 
to appoint in further trust or to life 
estates, there is serious danger that the 
appointment may violate the rule against 
perpetuities even though the new trust 
term in itself does not. Generally the 
period of the rule begins to run from 
the date the power was created, and not 
the date on which it was exercised.’” 
The term of the new trust will thus be 
tacked to the term of the old trust in 
measuring the period of time interdicted 
by the rule. 


Trust Boilerplate 
(1) Directors as to Stock Dividends 


Unless the instrument provides other- 
wise, “stock dividends” are almost uni- 
versally treated, in their entirety, as 


725 American Law of Property, Sec. 23.52 to 23.58 
(1952); 3 Restatement of Property, Secs. 360, 361; 
Estate of Sloan, 7 Cal. App. 2d 319, 46 P. 2d 1007 
(1935). 

805 American Law of Property, Sec. 23.48. 

®21See, Matter of Kennedy, 279 N.Y. 255, 18 N.E. 
2d 146 (1938); Union and New Haven Trust Co. v. 
Taylor, 133 Conn. 221, 50 A. 2d 168 (1946); DeChar- 
ette v. DeCharette, 264 Ky. 525, 94 S.W. 2d 1018 
(1936); Thayers v. Rivers, 179 Mass. 280, 60 N.E. 
796 (1901). See also, American Law of Property, 
Secs. 23.48 and 23.49 where these cases are discussed. 

82See, Restatement of Property, Sec. 392 (1944). 
Note that in the case of a general power exercisable 
by deed, the donee may be regarded as the owner of 
the appointive property with the periods running 
from the date the power is exercised. See, id., Sec. 
391. 


trust principal.88 Many attorneys have 
sought to redress this situation. by pro- 
viding in their wills and trusts that “All 
stock dividends shall be treated as in- 
come,” and instead of bringing the 
scales into balance have created a situa- 
tion often more intolerable than the 
one which led to the adoption of statu- 
tory and judicial presumptions in favor 
of principal.§4 

Not only are the Courts likely to in- 
clude extraordinary stock dividends in 
such a grant to income, but many de- 
cisions have extended the meaning of the 
term “stock dividends” to encompass all 
or a very substantial number of shares 
issued in effecting stock splits.85 They 
have, in fact, gone so far as to include 
in the “stock dividend’”’ not only all the 
additional shares received by the trustee 
on a 2-for-1 split, for example, but even 
some of those it held before the split.86 


Grants of “stock dividends” to income, 
if utilized at all, should be carefully cir- 
cumscribed, as by limiting the grant of 
“stock dividends” to income to regular 
and ordinary stock dividends or to stock 


833 Scott on Trusts (2d ed.) Sec. 236.3, pp. 1816, 
1817; Restatement of Trusts 2d, Sec. 236; Uniform 
Principal and Income Act, Sec. 5. 

8The effect is to restore, in the case of the par- 
ticular trust, the old Kentucky Rule, which gave 
stock dividends to income in their entirety, irrespec- 
tive of when earned or whether principal would re- 
main intact. This rule has been thoroughly repudi- 
ated. Bowles v. Stilley’s Exec’r., 267 S.W. 2d 707 
(Ky. 1954). 


In re Fosdick’s Trust, 4 N.Y. 2d 646, 152 N.E. 
2d 228 (1958); Matter of Lawrie, 119 N.Y.S. 2d 
906, 912 (Surr. Ct. N.Y. Co. 1953); In re Thoms’ 
Trust, 3 Misc. 2d 784, 152 N.Y.S. 2d 939 (Sup. Ct., 
Monroe Co. 1956); In re Muller’s Estate, 5 Misc. 2d 
83, 158 N.Y.S. 2d 417 (Surr. Ct., N. Y. Co. 1956). 
(As to right of a legatee to stock dividends and 
stock splits see Notes 32 to 38 supra and text to 
which they are appended.) 


In re Muller's Estate, 5 Misc. 2d 83, 158 N.Y.S. 
2d 417 (Surr. Ct., N. Y. Co. 1956), supra Note 85. 
In this extreme example a trustee which had pur- 
chased 100 shares of American Viscose in February 
was not only obliged to allocate to principal as a 
“stock dividend’’ the 100 new certificates received 
on a 2-for-1 split involving a change in par value, 
but also 44 of the original 100. This result stemmed 
from the application of an arbitrary formula (for 
determining how much of the stock received on an 
exchange constitutes a “‘stock dividend”) which had 
been evolved in earlier cases and which was subse- 
quently applied in somewhat less extreme circum- 
stances by the New York Court of Appeals in Mat- 
ter of Fosdick, 4 N.Y. 2d 646, 152 N.E. 2d 228 
(1958), supra Note 85. 
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dividends not exceeding a certain per- 
centage (e.g., 10% or less) .87 

It has become fairly common recently 
to provide that the trustee is authorized 
to acquire stock of investment funds and 
to distribute the capital gains dividends 
to the income beneficiaries. Under a re. 
cent Internal Revenue ruling such a 
provision (whether express, implied, or 
merely by operation of law) would de. 
feat the charitable deduction in any 
case where there is a charitable re. 
mainder.88 In such cases, the entire 
matter of distributing generic principal 
items creates problems and should be 
avoided unless properly circumscribed, 


(2) “Until Her Remarriage” 


A provision for termination of the 
rights of a widow upon remarriage, 
where there is a gift over to other takers, 
is valid and is not an illegal restraint 
against marriage. Some cases suggest 
that a provision for the termination of 
the rights of a widower, or of a bene. 
ficiary other than a surviving spouse, 
upon remarriage is an illegal restraint 
against marriage and will not be given 
effect.90 

Such a clause will forfeit the Federal 
estate tax marital deduction because the 
surviving spouse must be entitled to the 
income for life.91 


Generally a trustee has an absolute 
liability to make payment to the proper 
person.92 He is liable to remaindermen 
for payment of trust income on behalf 
of a person whose interest had termi- 
nated by death without the trustee’s 
knowledge.93 The real peril under the 
“until her remarriage” form is to the 
trustee who must ascertain whether or 
not the widow has remarried. The bene- 
ficiary may remarry in secret in hopes of 
preserving the income as well as finding 
new connubial bliss. However, in at least 
two states it is provided by statute that 
when marriage affects the distribution of 
income or principal of trust estates, the 
trustee shall not be liable for mistakes 
of fact made prior to actual knowledge 
or written notice of the marriage.™ It 


8iCf. Kentucky Rev. Stat., Sec. 386.020(4) as 
amended by Laws 1950, c. 171. For a good general 
discussion of this problem, see, 32 N.Y.U. Law Rev. 
878, and also the dissenting opinion in Matter of 
Fosdick, 4 N.Y. 2d 646, 152 N.E. 2d 228 (1958). The 
revisors of the Uniform Principal of Income Act 
are considering a change pursuant to which stock 
dividends of 6% or less in any fiscal year should be 
allocated to income. 100 Trusts AND ESTATES 567 
(June 1961). 

88Rev. Rul. 60-385; I.R.B. 1960-54, Pg. 15 (Re 
voking Rev. Rul. 55-620 C.B. 1955-2, Pg. 56). 

Lauritzen, op. cit. supra note 77 at 322 and 
cases there cited. 

The cases are collected in ‘Conditions. condi- 
tional limitations, or contracts in restraint of mar- 
riage,” 122 A.L.R. 7, 33-40 (1939). 

Int. Rev. Code (1954), Sec. 2056(b) (5). Treas. 
Reg., Sec. 20.2056 (b) (5) (f). Such a clause may also 
give the surviving spouse the right to elect to take 
against the will. N. Y. Decedent Estate Law, Sec. 18. 

Scott, The Law of Trusts (2d ed.), Sec. 226 
(1956) and cases cited therein. 

Darling Stores v. Fidelity-Bankers Trust Co. 
178 Tenn. 165, 156 S.W. 2d 419 (1941); Ann., 48 
A.L.R. 2d 1252 (1956). 

See, Okla. Stats. Ann., Tit. 60, Sec. 175.24(I) 
(4), and Texas Stat. Ann., art. 7425b-25 (I) (4). 
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has been held that under a “termination 
of income on remarriage” clause, the 
trustee was not liable for payments 
made without knowledge of a subse- 
quent «common law marriage, but that 
after it received information that the 
former widow was perhaps living in sin 
it was under a duty to inquire as to her 
status and was liable for payments made 
thereafter.% 


(3) Trustees’ Income Discretion Dangers 


Under the Internal Revenue Code a 
marital trust will not qualify for the 
marital deduction unless (in addition to 
the required power of appointment) the 
spouse is entitled to all of the income 
from the trust.°6 This has been inter- 
preted in a reasonable way by the Regu- 
lations to mean all of the net income de- 
termined in accordance with applicable 
state law.9? 


Since many standard form clauses 
grant the trustee an almost unlimited 
discretion in allocating receipts and dis- 
bursements to principal and income, it 
is important to specifically limit the 
trustee’s discretion, in the case of the 
marital trust, so that it will not 
afoul of the Regulations.98 


run 


When the will creates a trust designed 
to eliminate a second Federal estate tax 
on the life beneficiary’s death and the 
life beneficiary is a co-trustee or trust 
advisor, any broad discretionary power 
to determine what constitutes income 
and what constitutes principal might be 
regarded as a general power of appoint- 
ment in the beneficiary which would re- 
sult in the trust being included in the 
beneficiary’s taxable estate. According- 
ly, such a power should be vested in the 
other trustees and trust advisors to the 
exclusion of the life beneficiary.%9 


Where the co-trustee or trust advisor, 
even though he is not the grantor of an 
inter vivos trust, has a discretionary 
power exercisable solely by himself to 
distribute income to his dependents, the 
income will be taxed to such co-trustee 
or trust advisor by reason of I.R.C. 
§678 to the extent that it is actually ap- 
plied to the support or maintenance of 





— v. Herron, 226 S.C. 317, 85 S.E. 2d 104 
54). 

“Int. Rev. Code (1954), Sec. 2056(b) (5) allows 
qualification of a portion of a trust, as well. 

"Int. Rev. Code (1954), Sec. 2056; Estate Tax 
Regs., Sec. 20.2056 (b)-5(f) (2). 

“This may be accomplished by taking care to 
weed out any part of a general form clause which 
would result in the spouse receiving less than all of 
the income. Even more efficacious would be a special 
clause directing that the powers and discretions of 
the fiduciaries with respect to the payment and dis- 
tribution of income or principal of the marital trust 
and with respect to the management of the corpus 
of such trust shall not be exercised or exercisable 
except in a manner consistent with such property 
being available for the marital deduction allowed by 
the Federal Estate Tax law applicable to the estate. 
See Cantwell, Tax-Wise Drafting of Fiduciary Pow- 
ers, 1959 Proceedings, Probate and Trust Law Divi- 
sions, American Bar Association, 90 at 92. 

®The same thing should be done with respect to 
any power in the fiduciaries to determine their own 
compensation or any power in the fiduciaries to 
make discretionary distributions of principal to the 
life beneficiary or dependents of the life beneficiary. 


OcToper 1961 


his dependents, and there is a danger 
that the power will be treated as a power 
to appoint to himself rendering the prop- 
erty subject to estate taxation under 
L.R.C. §2041.100 

The Treasury Department takes the 
position that trust income applied to 
satisfy the legal obligations of any per- 
son, including support obligations, is tax- 
able to such person! within the mean- 
ing of I.R.C. $662. 


(4) Right to Add to Trust 


In testamentary and inter vivos trusts, 
provisions are often included which per- 
mit other persons to make inter vivos 
or testamentary additions to such trusts. 
The danger here is that an improperly 
advised income beneficiary might add to 
the trust and subject the addition to gift 
taxes or to death taxes in his own estate 
under the retained income provisions of 
the tax law.192 There is further danger 
that commingling of such addition with 
the original trust assets might result in 
a good deal more being taxed than was 
put in. The problem can be avoided by 
adding a prohibition against additions to 
such trusts by third parties.193 


(5) Principal Invasion Clauses 


“If the income of the trust estate be in- 
sufficient for the beneficiary’s care, sup- 
port and maintenance, the trustee may in 
his discretion use principal for these pur- 
poses.” 


‘Under the above invasion clause must 
the trustee inquire into the existence of 
other sources of support of the bene- 
ficiary, either in the form of other assets 
or other income of the beneficiary or in 
the financial ability of those—such as 
parents or a spouse—who have the pri- 
mary legal duty to provide such sup- 
port?104 The danger is to the trustee in 


100Cantwell, op. cit. supra, note 98, at 96, Tom- 
linson, Support Trusts and Gifts to Minors, 1958 
Proceedings, Probate and Trust Law Divisions, 
American Bar Association, 82. 

lo1l].T, Reg. Sec. 1.662(a) (4). 

102Int. Rev. Code (1954) Sec. 2036. 

103Cantwell, op. cit. supra, note 98 at 103. 

104A good discussion of the trustee’s duty of in- 
quiry, with extensive citation of authorities, may be 
found in Scott on Trusts, 2d ed., Sec. 128.4. Cases 
which on first blush may seem to hold that the trus- 


arriving at a proper exercise of discre- 
tion. 

The power to invade the corpus of the 
trust in favor of the life beneficiaries in 
cases where there are remainders in 
favor of tax exempt entities (classified 
generically as ‘“‘charities’’) will jeop- 
ardize the charitable deduction for both 
estate!95 and income! tax purposes.107 


Under the Treasury’s Regulations, the 
charitable remainder must have a pres- 
ently ascertainable value at the testa- 
tor’s death in order to be deductible for 
estate taxes.198 If no standard or condi- 
tion for invasion appears in the instru- 
ment (and mary forms contain none) 
the deduction will be disallowed without 
regard to the actual probabilities of in- 
vasion,109 

The tests for determining probability 
of diversion for estate tax purposes 
seem equally applicable with respect to 
determining the effect of a power of in- 
vasion upon the income tax deduction.110 


While refraining from granting a 
power to invade the corpus of the trust 
would avoid the loss of the charitable 
deduction, many clients would not be 
satisfied with this. For them, the inva- 
sion clause can be phrased to limit the 
amount which may be withdrawn from 
corpus to an ascertainable standard. 
Thus a power to invade to the extent 
necessary to “support” the life tenant in 
the manner of living which she main- 


tee has no power of invasion where the beneficiary 
has other assets may be found, upon proper analy- 
sis, to hold only that the trustee’s honest exercise 
of discretion should be upheld. Such seems to be the 
result in Estate of Ferrall, 41 Cal. 2d 166, 258 P. 2d 
1009 (1953) in which a contrary exercise of discre- 
tion by the trustee would apparently also have been 
upheld. 

105Estate Tax Deduction (1954) Int. Rev. Code, 
Sec. 2055. 

106Jnecome Tax Deduction (1954) Int. Rev. Code, 
Sec. 642(c) if the income is ‘permanently set aside” 
for the charity. 

107See Golden, op. cit. supra note 41. 

108Estate Tax Regs., Sec. 20.2055-2. See Note 88 
supra as to disallowal of charitable deduction when 
capita] gain dividends are payable to life tenant. 

109Gammons v. Hassett, 121 F. 2d 229 (1st Cir. 
1941), Merchants Nat’l. Bank v. Comm., 320 U.S. 
256, 88 L. Ed. 35 (1943), Fingar and Bookstaver, 
New York Wills and Testamentary Trusts (Clark 
Boardman, Ltd.), Sec. 109.1. 

lloMerchants Nat’] Bank v. Comm., supra, Note 
109. 
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tained at the death of the testator is 
capable of measurement and will dimin- 
ish the charitable deduction only to the 
extent of the possible invasion.111 An- 
other course would be to limit the in- 
vasion to a certain maximum amount or 
percentage of the trust principal. 


(6) Gifts Over to Heirs 


“To pay the income to X for life and 
upon X’s death to distribute the corpus 
to (“my heirs” or to my “issue per 
stirpes”) or (“to X’s heirs, etc.”) 


The word “heirs” in its technical sense 
refers to those persons who take under 
the laws of intestate succession.112 The 
inherent danger in the use or misuse of 
the word is that the testator may intend 
something different. The word may mean 
“children” or “issue”113 if the testator 
so intends. It may mean adopted chil- 
dren,114 illegitimate children!15 and per- 
sons of the half blood.116 It may mean 
only blood relatives and thus exclude a 


N1Jthaca Tr. Co. v. U. S., 279 U.S. 151, 73 L. Ed. 
647 (1929). Lowndes and Kramer, Estate and Gift 
Taxes (1956 ed.) p. 365. 

112Restatement of Property, Sec. 305. Estate of 
Wilson, 184 Cal. 63, 193 Pac. 581 (1920). See, Re- 
statement of Trusts 2d, Sec. 127 et seq.; Casner, 
Construction of Gifts to Heirs and the Like, 53 
Harv. L. R. 207 (1939). 

113See, Lydick v. Tate, 380 Ill. 616, 44 N.E. 2d 583 
(1942) so stating but holding that the word “heirs”’ 
in that case was used in the technical sense. 

M4Ann., 70 A.L.R. 621 (1931), 144 A.L.R. 670 
(1943). 

15Ann., 27 A.L.R. 2d 1232 (1953). 

16Ann., 49 A.L.R. 2d 1862 (1956). 
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spouse.!17 It may mean a relative other 
than the technical heir. Thus under a 
trust for A (testator’s sole heir) for 
life, with remainder to testator’s heirs, 
the word “heirs” does not mean A (the 
true heir) but the persons who would 
have been testator’s heirs if A had not 
survived him.118 


A gift to “‘heirs” may be affected by 
statutory changes made after the execu- 
tion of the will.119 The determination of 
persons within the designation of “heirs” 
may depend on whether the gift was of 
real property or personal property.120 


Conflicts of law problems are present- 
ed if the testator who makes a gift “to 
the heirs of X” is domiciled in one state, 
the property is located in another state, 
and “X” is domiciled in still another 
state.121 Although in such cases the sta- 
tute of intestate succession is generally 
applied as of the date of the ancestor’s 
(i.e. “X’s’?) death to determine his 
“heirs,”122 a contrary intent may be 
found. The testator may provide for an 
artificial class of heirs presumptive, as- 
certained before the ancestor’s death or 
he may postpone the determination of 
the class to a date after the ancestor’s 
death. In some states the date on which 
the statute is to be applied and the class 
of heirs ascertained is determined by 
statute.123 

The share of each heir will be en- 
dangered if the testator creates an 
ambiguity by use of the word “equally” 
or similar language,!24 or provides for 
distribution to heirs and also to a desig- 
nated person, or to two groups of 
heirs,!25 without a crystal clear expres- 
sion of intent.126 


N7Billman v. Billman, 25 Ohio App. 242, 158 N.E. 
12 (1928) (surviving spouse allowed to share), and 
Smith v. Bachus, 195 Ala. 8, 70 So. 261 (1915) (sur- 
viving spouse not allowed to share). Ann., 157 
A.L.R. 347 (1945). 

18Estate of Wilson, supra, Note 112; Estate of 
Rutan, 119 Cal. App. 2d 592, 260 P. 2d 111 (1953); 
Gross v. Hartford-Connecticut Trust Co., 100 Conn. 
332, 123 Atl. 907 (1924). A comprehensive discus- 
sion of the point appears in Matter of Chemical 
Bank, N.Y.L.J. (Sup. Ct., N.Y. Co.) Oct. 25, 1960. 

19Ann., 1389 A.L.R. 1107 (1942). By statute in 
Pennsylvania the court must apply the statute in 
force at the time when the class of “heirs” is to be 
ascertained. Penn. Stat. Ann. (Purdon), Tit. 20, 
Sec. 301.14. 

120The statute for distribution of personalty was 
applied in West’s Estate, 214 Pa. 35, 63 Atl. 407 
(1906), and the statute for the descent of real prop- 
erty was applied in Holmes v. Holmes, 194 Mass. 552, 
80 N.E. 614 (1907). Ann., 147 A.L.R. 497 (1943). 

121]f the subject matter of the gift be land, the 
statute applied should be the one in the state in 
which the land is located and if the subject matter 


of the gift is personalty, then seemingly the statute * 


to be applied should be the one in the state in which 
““X” was domiciled. But see, In re Devoe, 66 App. 
Div. 1, 72 N.Y.S. 962 (2d Dept. 1901) aff’d. 171 
N.Y. 281, 63 N.E. 1102 (1902) and In re Angarica’s 
Estate, 157 Mise. 98, 282 N.Y.S. 627 (Surr. Ct. 
1935) applying the statute of the state in which the 
testator was domiciled. 

122Hurst v. Russell, 257 Ky. 78, 77 S.W. 2d 355 
(1934). 

123By statute in Pennsylvania it is provided that 
the class of “‘heirs’”’ is to be, ascertained at the time 
when the conveyance to the class is to take effect in 
enjoyment. Penn. Stat. Ann. (Purdon), Tit. 20, 
Sec. 301.14. See also, Ind. Stat. Ann., Sec. 6-601 (c). 

124See, Daniels v. Daniels, 115 Conn. 239, 161 Atl. 
94 (1932) in which it was necessary to construe a 


- statute to determine whether a gift to “legal heirs’”’ 


was per stirpes or per capita. 





A gift over to “issue per stirpes” also 
may create problems akin to those 
created by a gift to heirs. Adopted chi. 
dren!27 or illegitimate children128 may 
be included in the class of “issue per 
stirpes.” The statute of intestate succes. 
sion may be relevant as to adopted 
children.129 The words “‘per stirpes” may 
be construed to have been used in differ. 
ent senses,130 

When the word “surviving” is used 
(i.e., “surviving issue per stirpes”) does 
it refer to surviving the testator or sur. 
viving the termination of other inter. 
ests?131 Proper drafting would pin it to 
the actual event on which the condition 
of survivorship is buttressed.152 


A bequest over in case the life tenant 
shall ‘“‘die without issue” could mean 
either die without surviving issue, or 
die without ever having had issue. It 
was held to mean the former in a case 
in which the life tenant had fathered 
children, all of whom predeceased 
him.133 


There is a tendency to modernize the 
Latin “per stirpes” by substituting the 
phrase ‘‘on the principle of representa- 
tion.” In either case the words “‘in equal 
shares’ which are used in some cases 
even by people who should know better 
are wrong and should be omitted. “Per 
stirpes” or “by right of representation” 
means in equal shares by the roots and 
the added use of the words “‘in equal 
shares” is not only redundant but may 
lead to litigation over whether the testa- 
tor meant in equal shares among all of 
his issue (i.e., per capita). If the latter 
is intended the “per stirpes” (or by right 
of representation) must be omitted. 


The wording of the will must be 
drawn with preciseness because the 
testator’s intentions must be deduced 


125See, e.g., Canfield v. Jameson, 201 Iowa 784, 208 
N.W. 369 (1926). 

128A possible form: ‘To those persons to whom, 
and in the proportions in which, the same would 
have been distributed had I died intestate, domiciled 
in state X, owning such property absolutely at my 
death.” ; 

127In New York the rule is that the testator in 
referring to issue of a remainderman does not in- 
tend to benefit an adopted child unless an affirmative 
intent is found either in the instrument or by ex- 
traneous facts. Matter of Upjohn, 304 N.Y. 366, 
107 N.E. 2d 492 (1952). In re Day’s Trust, 12 A.D. 
2d 220 (N.Y. App. Div. First Dept. 1960). The Cali- 
fornia rule, based in part on interpretation of the 
adoption statutes, treats adopted persons the same 
as natural issue, even though adopted for the pur- 
pose of qualifying as “‘issue’’ under the will. Estate 
of Stanford, 49 Cal. 2d 120, 315 P. 2d 681 (1957); 
Estate of Heard, 49 Cal. 2d 514, 319 P. 2d 687 
(1957). See A.L.R. citations, supra, Note 114. 

123Supra, Note 115. : 

129See, e.g., Ill. Ann. Stats., Ch. 3, Sec. 14, making 
an adopted child a ‘‘descendant” of the adopting 
parent for purposes of inheritance. See California 
cases cited, supra, Note 127. 

130See, In re Corr’s Estate, 338 Pa. 337, 12 A. 2d 
76 (1940). On the meaning of “‘issue,”’ generally, see 
Annotations in 2 A.L.R. 930, 5 A.L.R. 195 and 117 
A.L.R. 691. 

131S$ee, In re Friend’s Will, 259 Wis. 501, 49 N.W. 
2d 423 (1951) and Annotations, 33 A.L.R. 2d 242 
(1954). 

132[The form can be very simple: ‘To the issue of 
X, living at his death, per stirpes,” or “To my issue, 
living at my death, per stirpes.” 

138Tolley v. Wilson, 371 Ill. 124, 20 N.E. 2d 68 
(1939). : 
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from what his words say, not from what 
he may »ave had in mind, however dif- 
ferent.) ’ 
(7) Spevdthrift Trust 

The icrm “spendthrift trust” desig- 
nates any trust in which provision is 
made prohibiting a beneficiary from 
alienating his beneficial interest, or his 
creditors from seizing it, even though 
the beneliciary may be the very anti- 
thesis of the customary conception of a 
spendthrift.135 Such trusts are valid in 
most states,136 

A testator deceives himself if he be- 
lieves that a spendthrift trust standard 
form provision means exactly what it 
says or is as broad as its language. The 
proad standard forms of spendthrift 
trusts are generally subject to some 
limitations which are imposed either by 
statute or by case law. In some instances 
certain classes of creditors, such as a 
wife (even a divorced one) or a child 
or merchants who furnish necessaries or 
the Government may reach the supposed- 
ly protected interests.137 In others, any 
income in excess of that necessary for 
the beneficiary’s support in his custom- 
ary manner of living may be reached 
by creditors.138 A creditor seeking any 
such excess income should endeavor to 
look to the terms of the trust to dis- 
cover if his claims might be defeated in 
the end (and his expense in attempting 
to reach the excess income be uselessly 
dissipated) because the trustee is em- 
powered to, and does, shift the excess 
income to some other beneficiary.1°9 The 
existence of such a provision may well 
afford extra protection where multiple 
trust beneficiaries are not otherwise ob- 
jectionable. The ordinary spray or sprin- 
kle trust would be adequate for the pur- 
pose. 


The existence of a spendthrift pro- 
vision will preclude the termination of 
the trust even with the consent of all 
of the beneficiaries because the intent 
of the settler or trustor would be thereby 
defeated.149 However, a spendthrift pro- 
vision in a testamentary trust will not 
preclude a settlement of a contest of a 
will embodying the provision. The reason 
is that a settlement is desirable for the 
purpose of accomplishing at least part 
of what the testator intended, rather 
than risking defeat of his entire pro- 
gram through litigation which may re- 


sult in the will being entirely over- 
thrown.141 





Title Ins. Co. v. Duffill, 191 Cal. 629, 642; 218 
Pac. 14, 18 (1923). 

Ann., 34 A.L.R. 2d 1385 (1954). 

Supra, Note 185; Restatement of Trusts, 24 
Edition, Sec. 152 et seq. (including Appendix). 

Restatement of Trusts, 2d ed., Sec. 157 (includ 
ing Appendix). 

“Canfield v. Security First National Bank, 13 
Cal. 2d 1, 87 P. 2d 830 (1939). 

Estate of Canfield, 80 Cal. App. 2d 443, 181 P. 
2d 732 (1947). 

“°Ann., 163 A.L.R. 852 at 858 (1946). 

“Restatement of Trusts, 2d ed., Sec. 337, Com- 
ment o at p. 166; Scott on Trusts (2d ed.), Sec. 
337.6; Griswold, Spendthrift Trusts, 2d ed., Sec. 522. 
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If the trustee of a spendthrift trust 
advances his individual funds to the bene- 
ficiary, he is not entitled to recoup them 
from payments which become due to the 
beneficiary under the trust,!42 although 
advances directly from the trust may be 
later restored from amounts subsequent- 
ly becoming due the beneficiary.14% 


If the full legal and equitable title 
in a spendthrift trust should merge in 
the beneficiary, he must arrange for the 
appointment of a new trustee so that 
the spendthrift provisions may continue 
in effect, but if in any way he deals with 
the trust assets as his own after the 
merger, the trust would be terminated.144 


If a trust is made completely discre- 
tionary in such manner that the trustee 
has absolute discretion as to whether or 
not to disburse income, then creditors 
cannot reach the beneficiary’s interest 
at all,145 except a limited group of 
creditors in the case of a_ support 
trust.146 This result follows because the 
beneficiary cannot compel the trustee to 
exercise his discretion and consequently 
his creditors cannot do so. 


Some spendthrift provisions specify 
not only that the payments shall be 
made only and personally to the benefi- 
ciary (and not upon any assignment 
or to any creditor) but provide that if 
the beneficiary attempts an assignment 
his interest will be forfeited. A for- 
feiture provision defeats the testator’s 
purpose on two scores: first, it discon- 
tinues the fund for the beneficiary so 
that it no longer provides the support 
the testator had initially provided and, 
second, it enables the beneficiary, 
through connivance with the taker on 
forfeiture, to defeat the clause and make 
it a nullity. Because of this, the for- 
feiture provision does not appear indi- 
cated. 


Family Allowance Clauses 


Testamentary methods used to provide 
for the immediate financial requirements 
of a decedent’s family during the inter- 
val between death and distribution of his 
estate are of various kinds. One is an out- 
right gift to the family, another is an 
authorization to the executor to make 
loans to the family for immediate re- 
quirements, and a third is a so-called 
“maintenance trust.” 


An outright gift is inadequate be- 
cause it may not become distributable 
until the end of the period of probate. 
Instructing the executor to loan the fam- 
ily money is inadequate because the 
family may not be able to repay. The 
so-called “maintenance trust” is inade- 
quate because although under case law 


142Restatement of Trusts, 2d ed., Sec. 250, Com- 
ment f at p. 632. 

143Restatement of Trusts, 2d ed., Sec. 255, Com- 
ment f at p. 642. 

144Restatement of Trusts, 2d ed., Sec. 341, Com- 
ment c at p. 177. 

145Restatement of Trusts, 2d ed., Sec. 154. 

“46Supra, Note 137. 


the income beneficiaries are entitled to 
the income from the time of the death 
of the testator,147 it merely accumulates 
during administration and on distribu- 
tion of the estate is distributed to the 
trustee for further distribution to the 
beneficiaries as income.148 However, un- 
der the “maintenance trust,” the execu- 
tor may disperse the income during 
administration!49 (if the will shows that 
intent) but does so at his peril if the 
estate should prove insolvent. 


The problem of providing for the family 
can be more adequately handled by such 
devices as a living trust, life insurance, 
gifts during life, joint bank accounts 
and jointly-owned securities,150 


In nearly ever state statutory pro- 
visions of some kind are made for al- 
lowances from estates to widows and 
children .to relieve their immediate finan- 
cial requirements.151 If an allowance is 
provided by the will, the testator should 
clearly specify whether it is to be in 


lieu of, or in addition to, the statutory 
allowances. 


147In re Estate of Platt, 21 Cal. 2d 348, 181 P. 2d 
825 (1942). 

148E state of deLaveaga, 50 Cal. 2d 480, 336 P. 2d 
129 (1958); Estate of Peterson, 92 Cal. App. 2d 677, 
207 P. 2d 607 (1949). 

149Estate of Rider, 199 Cal. 742, 251 P. 805 (1926). 

15°0Stephenson, Drafting Wills & Trust Agree 
ments, Dispositive Provision, Sec. 9.3 at 193 (1955). 

151These statutes are the modern counterpart of 
the early common law rule prevailing in Glanvil’s 
time (A.D. 1187) that a testator who died leaving 
either a wife or children could dispose of only one- 
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The danger in the family allowance 
clause may be one of omission rather 
than commission. A carefully designed 
program of testamentary benefits may 
be frustrated by a widow who demands 
and receives a family or widow’s allow- 
ance (to which she is legally entitled) 
and then uses every device at her com- 
mand to keep the estate open as long 
as possible so that she can receive the 
allowance in addition to whatever she 
takes under the will. Often she may ob- 
tain such benefits even though her own 
means are more than adequate for her 
support.152 

A greedy widow may be forestalled if 
the testator frames his will so that the 
widow cannot have the benefits given 
her by will and those of the statute also, 
but will be put to an election as to which 
she will take.153 It must appear, clearly 
and unequivocally, that any provision 
made by the will was intended to be in 
lieu of such rights as are given by 
law.154 A general gift!55 or a residuary 
gift156 does not show an intention to de- 
prive the family or widow of the statu- 
tory allowance, although the intention to 
substitute the provisions of the will for 
statutory rights may sometimes be im- 
plied, particularly if the widow’s claims 
are unconscionable.157 


half of his personal property by testament, the other 
half going to the surviving wife or children; and 
that a testator leaving both wife and children could 
dispose of but a third of his personal property 
(known as the “‘dead’s part’’): one-third of his per- 
sonal property (known as the “wife’s part”) went 
to his wife; the remaining third (known as the 
“child’s part” or “bairn’s part’) going to the chil- 
dren. Only in the event that the testator left neither 
wife nor children could he dispose of all of his per- 
sonal property by testament. Glanvil, Book VII, Ch. 
5. 

152E state of Cowell, 164 Cal. 636, 180 Pac. 209 
(1913); Cesare Estate, 130 Cal. App. 2d 557, 279 P. 
2d 607 (1955). 

133Estate of Lufkin, 131 Cal. 291, 63 Pac. 469 
(1901); Cowdrey v. Hitchcock, 103 Ill. 262 (1882); 
McGaughey v. Eades, 78 Miss. 853, 29 So. 516 
(1901); Snider’s Estate, 174 Pa. 620, 34 Atl. 318 
(1896). 

154E state of Cowell, 164 Cal. 636, 130 Pac. 209 
(1913) supra, Note 152; In re Whitney, 171 Cal. 750, 
154 Pac. 855 (1916). 

15Richter v. Richter, 180 Ala. 218, 60 So. 880 
(1913). 

L6Shipman v. Keys, 
(1890); 
(1916). 

7Estate of Cowell, 


127 Ind. 353, 26 N.E. 896 
In re Whitney, 171 Cal. 750, 154 Pac. 855 


164 Cal. 636, 180 Pac. 209 


Payments of family allowance are not 
subject to income tax if state law al- 
locates them to principal.158 If the 
draftsman specifies the source of pay- 
ment, he should avoid adverse income 
tax consequences by specific directions. 


The Too Inclusive Residue 


A bequest and devise of the residue 
of the estate ccmprises the property that 
remains after the satisfaction of all 
general and specific legacies and devises 
and the payment of debts, funeral and 
administration expenses,!59 and some- 
times taxes. A disposition of “all of my 
estate” or of “the residue of my estate” 
is subject to dangers (of which tax pit- 
falls are the most likely) because of its 
very comprehensiveness. 

One of the problems is an income tax 
problem. Under the Internal Revenue 
Code of 1954 residuary distributions can 
earry with them the aspects of taxable 
income even though such distributions 
are wholly composed of items which are 
generically principal in nature.16° This 
results from the fact that a distrbution 
from an estate is deemed to be first 
made out of any “distributable net in- 
come” up to the full amount of such in- 
come, unless it falls within one of the 
specific exceptions set forth in the law. 
Thus a residuary estate which is com- 
posed of such items as automobiles, 
homes, tangible personalty, and _ like 
items may create an unnecessary tax 
hazard for an executor who desires to 
distribute these items. If they are dis- 
tributed in a taxable year in which there 
is “distributable net income” they will 
have the attributes of taxable income to 
the beneficiary notwithstanding the fact 
that an automobile or a wristwatch cer- 
tainly doesn’t look like “taxable in- 
come” or any other kind of “income” 
under the probate laws of the states. If, 


(1913) supra, Notes 152, 154: Chambliss v. Bolton, 
146 Ga. 734, 92 S.E. 204 (1917); Hurley v. McIver, 
119 Ind. 53, 21 N.E. 325 (1889); Peck v. Sherwood, 
56 N.Y. 615 (1874); Little v. Birdwell, 27 Tex. 689 
(1864). 

1581.T. Reg., Sec. 1.661(a)-2(e). 

159Matter of Van Dusen, 24 Misc. 2d 686, 203 
N.Y.S. 2d 263 (1960). 

160—Int. Rev. Code (1954), Sec. 663(a) (1). 
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on the other hand, such items are the 
subject matter of a specific bequest to 
be delivered in no more than three jp. 
stallments, distribution of them will not 
results from the fact that a distribution 
net income, and the unforeseen income 
tax problem will not plague the benef. 
ciary. Thus an estate which passes every. 
thing by a residuary clause or a clause 
disposing of “all my estate” contains 
definite tax danger which can easily be 
avoided by a specific bequest of tangible 
personalty. 

A disposition of the entire estate, or 
of the residue of the estate, may, in some 
states, constitute an automatic exercise 
of any powers of appointment the testa. 
tor possesses at his death.161 Such an 
exercise may subject the estate of the 
testator to estate taxes and administra. 
tion expenses, which could have been 
avoided, without achieving any advan. 
tages for the beneficiaries.162 Such in- 
advertent disposition of appointive prop. 
erty may also thwart the testator’s plan 
to effect an equitable disposition of his 
total estate, including the appointive 
property. Consequently, the only safe 
course is to indicate a negative intent 
with regard to the exercise of powers 
of appointment held by the testator, un- 
less of course the testator insists on ex- 
ercising the power, in which case the 
exercise should be in specific and pre- 
cise language referring expressly to the 
power. 


If the testator is or may become the 
owner of stock under the Internal Re- 
enue Code Subchapter S (which permits 
shareholders of certain closely-held cor- 
porations to be taxed as _ nartners) 16 
the benefits of Subchapter S will be lost 
if the stock is bequeathed in trust. 
Care should be taken to exclude such 
stock from any residuary trust. An es- 
tate may qualify as a Subchapter § 
shareholder.1® but a trustee may not.168 
Requirements as to elections to continue 
under Subchanter S after the death of a 
shareholder!67 may be difficult of fulfill- 
ment if the stock of the Subchapter S 
corporation is in the residue and double 
taxation168 may result if the elections 
are not promptly made. 


A non-tax danger involved in drafting 
residuary clauses is the risk of intestacy 
if there are several beneficiaries. Gener- 


16iMatter of Thorne, 167 N.Y.S. 2d 211, aff’d. 175 
N.Y.S. 2d 559, aff'd. 191 N.Y.S. 2d 165 (1959); 
California Trust Co. v. Ott, 59 Cal. App. 2d 715, 140 
P. 2d 79 (1943); Barclay v. U. S., 175 F. 2d 48 (3rd 
Cir. 1949); Consult applicable statutes or cases in 
particular state as to effect of residuary clause. 

162Supra, Note 75 and pertinent text under “Exer- 
cising a Power of Appointment.” 

163Int. Rev. Code (1954) 
Amendment). 


, Sees. 1371-1377 (1957 


164As to consequences of involuntary termination 
of Subchapter S benefits, see Caplin, Subchapter § 
v. Partnership; A Proposed Legislative Program, 
46 Va. Law Rev. 61 (1960). 


165].T. Reg., Sec. 1.1371-1(a) (2). 

166] .T. Reg., Sec. 1.1871-1(e). 

167] .T. Reg., Sec. 1.1871-3(b). 

168Int. Rev. Code (1954), Sec. 1375 (d). 
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ally when the residuary estate is given 
to A, B and C, the share of A, who does 
not survive the testator, cannot be used 
to augment the shares of B and C (in 
the absence of a direction in the will 
or unless the gift is to a class) but will 
pass as intestate property.169 An anti- 
lapse statute may, however, save a gift 
to a beneficiary so dying who is survived 
by a person within the class prescribed 
by local law.170 


Fractional Net Bequest 


The percentage or fractional limita- 
tion on a bequest is well designed to 
limit undue encroachment on the balance 
of the estate. Danger lies in lack of 
precise definition. The words “net es- 
tate’ or even just “estate” when related 
to a percentage or fraction, have the 
technical meaning of the estate remain- 
ing after debts, funeral and administra- 
tion expenses.171 Even the word “estate” 
been similarly defined when tied to a 
percentage or fraction.17? 


The plethora of cases in which the 
meaning of “net estate” has been liti- 
gated demonstrates the lack of wisdom 
attached to relying only on those or simi- 
lar limited words. On the other hand, 
the term “residuary estate” is well de- 
fined by constant usage in all jurisdic- 
tions, so that the most feasible tech- 
nique is to relate the percentage limita- 
tion to the residuary estate. 


Tax Clauses 


The general rule regarding the impact 
of estate taxes, in the absence of statute 
or testamentary provisions to the con- 
trary, is that they are to be paid out of 
the residuary estate.173 A great many 
states, however, have enacted appor- 
tionment statutes designed to prorate 
the estate tax burden (absent contrary 
directions in the will) among the recipi- 
ents of property to which the tax is 
attributable. 

The will should specifically state the 
testator’s wishes as to estate taxes as 
well as inheritance taxes even though 
his wishes conform exactly to the man- 
ner in which the law would allocate 





a v. Wright, 225 N.Y. 329, 122 N.E. 213 

m™FE.g. N.Y. Dec. 1st. Law, Sec. 29. See particular 
State’s anti-lapse statute. 

™In re Marxuach’s Estate (Surr. Ct. 1957), 168 
N.Y.S. 2d 997, 9 Misc. 2d 784; In re Missett’s Will 
(Surr. Ct. 1954), 136 N.Y.S. 2d 923; In re Dem- 
merle’s Exr. (Surr. Ct. 1927), 225 N.Y.S. 190; In re 
Bradley’s Will, 123 Wisc. 186, 101 N.W. 393, 394 
(1904); Estate of Hite, 159 Cal. 392, 394, 113 Pac. 
1072 (1911). 

a” of Kirby, 199 Cal. 135, 248 Pac. 517 

Wells Fargo Bank v. Older, 50 Cal. App. 2d 724, 
123 P. 2d 873 (1942). (The rule of the Wells Fargo 
Bank case was changed by California Probate Code, 
Sees, 970-977 requiring proration of Federal Estate 
Tax in the absence of contrary directions by the 
decedent.) See, Estate of Hotaling, 74 Cal. App. 2d 
898, 170 P. 24 111 (1946); Lauritzen, Apportion- 
ment of Federal Estate Taxes, 1 Tax Counselor’s 
Quarterly 55 (1957); Sutter, How to Plan for Ap- 
portionment of Estate Taxes in 2 Lasser, Estate Tax 
Techniques 2137 (1956-1960); Cantwell, op. cit. 
Supra Note 98 at 113, including specimen forms pro- 
Viding for and against apportionment. 
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the taxes in the absence of testamentary 
expression. If the will is silent, some 
disgruntled legatee is sure to blame the 
deduction for his share of the death 
taxes on the testator’s innocent lawyer, 
rather than on the testator’s unspecified 
wish to let the law take its course. 

If “apportionment” is construed as al- 
locating the death tax burden only to 
those subject to tax, it may minimize the 
taxes, but will lay the whole burden of 
such taxes as there are upon the non- 
exempt legatees.174 Thus, if the taxes 
are to be apportioned within a residue go- 
ing 50% to charity and 50% to the testa- 
tor’s daughter, the entire tax will come 
out of the daughter’s share since only 
her share is subject to tax if “appor- 
tionment” places the burden on the taz- 
able beneficiary and does not relate any 
part of it to the non-taxable charity. 
Such a result may frequently be quite 
the opposite of what the testator desired. 
On the other hand, it may be exactly 
what he does desire if the exempt frac- 
tion goes to his surviving spouse as a 
part of the marital deduction. If the non. 
taxable beneficiary is directed to bear 
part of the taxes. the amount of the tax 
deduction as well as the amount of the 
bequest to such beneficiary will be cor- 
respondingly reduced, which will in turn 
raise total taxes.!7 

Apportionment of the death taxes to 
the taxable beneficiaries within a scheme 
of residuary distribution involving both 
taxable and non-taxable beneficiaries re- 
sults in the creation of disproportionate 
shares, the exact amount of which cannot 
be determined until taxes have finally 
been fixed and scttled. Because the shares 
are uncertain, distributions of principal 
and income during the period of ad- 
ministration pose complex problems, and 
must necessarily be tentative. Some New 
York courts have attempted to employ 


17%4In re Williams’ Estate, 12 Mise. 2d 1386, 176 
N.Y.S. 2d 895 (Surr. Ct., Orange Co. 1958); Matter 
of Mattes, 205 Misc. 1098, 180 N.Y.S. 2d 270 (Surr. 
Ct., N.Y. Co. 1954), aff’d. without opinion, 285 App. 
Div. 867, 187 N.Y.S. 2d 836, aff’d. without majority 
opinion but a brief dissent, 309 N.Y. 942, 182 N.E. 
2d 314 (1955); Matter of Pepper, 307 N.Y. 242, 120 
N.E. 2d 807 (1954); In re Pratt’s Estate, 123 N.Y.S. 
2d 425 (Surr. Ct., N.Y. Co. 1953). 

15Int. Rev. Code (1954), Sec. 2055 (c). 


a rule of convenience by simply applying 
to such distributions the proportions pre- 
scribed in the will throughout the period 
of administration of the estate, ignoring 
the fact that the shares of charities, for 
example, are greater than the shares go- 
ing to the tax-burdened residuary bene- 
ficiaries.176 


In short, it may sometimes be inad- 
visable to divide a residuary estate frac- 
tionally between taxable and non-tax- 
able beneficiaries unless death taxes are 
paid “off the top” as an administration 
expense or unless all the residuary es- 
tate income is subject to specific instruc- 
tions. This could, for example, mean pay- 
ment of such income to one and the same 
recipient for a stated period of years, 
which should cover the administration of 
the estate, with care being exercised to 
avoid perpetuity problems. 

If apportionment of death taxes 
among the several residuary legatees is 
not desired, the draftsman must be par- 
ticularly careful in those states which 
have apportionment statutes. It is not 
enough to say that all such taxes shall 
be paid out of the residue, because ap- 
portionment within the residue itself will 
be effected by the courts;177 it should be 
provided that the death taxes shall be 
paid “as expenses of administration with. 
out apportionment.”178 


Excluding All Heirs 


In general, the standard clause ex- 
cluding heirs not specifically mentioned 
affects only children or issue of deceased 
children. Generally they are the only 
heirs entitled to take in the absence of 
mention or an express exclusion.179 

While no American jurisdiction (ex- 
cept Louisiana) has gone as far as the 
British Commonwealth countries which 
have declared, as a matter of public pol- 


17%6Matter of Williams, supra, Note 174; Matter of 
Mattes, supra, Note 174; but see, to a contrary effect, 
Matter of Meerbaum, N.Y.L.J., Jan. 30, 1961 (Surr. 
Ct., Kings Co.). 

177Matter of Williams, supra, Note 174. 

178Matter of Cromwell, 199 Misc. 143, 102 N.Y.S. 
2d 85, aff’d. without opinion, 278 App. Div. 649, 103 
N.Y.S. 2d 124, aff’d. without opinion, 303 N.Y. 681, 
102 N.E. 2d 887. 

172Cf. Declarations of Status, supra, Notes 9-21 
and pertinent text. 
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icy, against disinheritance of children,18° 
many, if not all, have legislated some 
protection against “unintentional” omis- 
sions,181 

Drafting an _ effective exclusionary 
clause will require, in the first in- 
stance, careful analysis of the precise 
language of the local statute and case 
law. Such an analysis involves an initial 
determination of the class of heirs en- 
joying the benefit of the statutory pro- 
tection.182 Having determined this, it 
must be clearly understood what the 
statute requires of the will and whether 
the will must name or mention the heir, 


180The protection afforded pretermitted heirs is 
purely statutory. At common law, absolute indul- 
gence was granted to oversights or omissions by the 
testator. See, generally, 2 Page on Wills, Sec. 21.104 
( Bowe-Parker ed. 1960) and cases therein cited. 

181Mathews, Pretermitted Heirs, An Analysis of 
Statutes, 29 Col. L. Rev. 748, 749 (1929). See De- 
clarations of Status, supra, Notes 12-16 and perti- 
nent text. See, generally, Dainow, Inheritance by 
Pretermitted Children, 32 Ill. L. Rev. 1 (1937). Some 
statutes such as Kansas Gen. Stat., Sec. 59-610 
(1949) and Texas Pro. Code, Sec. 67(b) (1955), 
and to a limited extent New York, D.E.L., Sec. 26, 
operate to suspend or revoke the Will; others merely 
provide for partial intestacy, e.g., Colorado Rev. 
Stat., Sec. 152-5-7 (1953) and Ohio Rev. Code, Sec. 
2107.34 (1953), and still others depend on whether 
a child was in being when the Will was executed, 
e.g., Kentucky Rev. Stat., Sec. 394, 380 (1953); Vir- 
ginia Code, Secs. 64-69, 64-70 (1950); West Virginia 
Code, Sees. 4059, 4060. 

182The class of protected heirs may vary: Children, 
grandchildren or issue born after the execution of 
Will; posthumous children or issue; children of 


which the mother is pregnant at time of Will; after- 
adopted children; after-born illegitimate children, 
etc., 2 Bowe-Parker, op. cit., supra, Note 180, Sec. 
21.106. 
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make provision for the heir,183 or evi- 
dence a clear intent to omit the heir 
from sharing in the estate.184 A general 
exclusionary clause may be sufficient as 
to persons in being,185 but under statutes 
which declare a will revoked (in whole 
or in part) as to subsequently born chil- 
dren, unless mentioned or provided for, a 
general clause may not be adequate. 


A particular factual situation may 
make the exclusionary clause inoperative 
as a matter of law, as happened in a re- 
cent California decision in which it was 
decided that the jury should be allowed 
to determine, as a matter of fact, 
whether the testator intended to exclude 
a child of whom he may have been un- 
aware.!86 If the statute specifies that 
“provision” be made for an heir, a nom- 
inal legacy may not constitute “pro- 
vision.”187 A bequest to the wife with a 
recommendation that she care for the 
testator’s children may not constitute 
“provision.”188 A residuary bequest to 
testator’s “heirs” has been held not to 
amount to a provision if no property 
passes under the residuary clause.189 
There is a conflict of authority as to 
whether the bequest to the pretermitted 
heir must be an interest in possession in 
order to amount to a “provision” or 
whether a gift of a reversionary, re- 
mainder or an executory interest is suf- 
ficient.190 


The recital of reasons for disinheriting 
an heir is doubly dangerous. If the heir 
can prove the reasons false, he forms 
a very practical springboard for con- 
vincing a jury that the testator was 
incompetent, and if the reasons in any 
way reflect on his character he may (par- 
ticularly under statutes of survival of 
tort actions) have a libel action against 
the estate.191 


Variations in local law make any 
generalization of limited value in this 
area. Nevertheless, a clause along the 
following lines would appear to be an 
effective exclusionary clause!92 in the 
second category of states under statutes 
in which a demonstrated intention to ex- 
clude is sufficient: 


1832 Bowe-Parker, op. cit., supra, Note 180, Sec. 
21.108. 

1&JTd., at Sec. 21.107. 

185Supra, Note 18. 

18% Estate of Torregano, 54 Cal. 2d 234, 352 P. 2d 
505 (1960). 

18TWalker v. Hall, 34 Pa. 483 (1859). 

188] bid. 3 

18°Williamson v. Roberts, 187 S.W. 19 (Mo.); see 
also, Halfmoon v. Moore, 77 Ida. 247, 291 P. 2d 846 
(1956). 

1902 Bowe-Parker, op. cit., supra, Note 180, Sec. 
21.108. 

181\Kleinschmidt v. Matthieu, 201 Ore. 406, 266 P. 
2d 686 (1954); Brown v. DuF rey, 1 N.Y. 2d 190, 134 
N.E. 2d 469 (1956); Cf. Wickersham, A Practition- 
er Looks at Some Practical Aspects of the Prepara- 
tion and Execution of Wills. 3 Prac. Lwyr. 51 
(March 1957). (Suggesting that certain reasons for 
disinheritance should be-incorporated.) 

18°Schwarzberg and Stocker, Drawing Wills, 
(Practicing Law Institute, 1956) 36; In re Fern- 
strom’s Estate, 157 Cal. App. 2d 380, 321 P. 2d 25 
(1958); Estate of Fanning, 8 Cal. 2d 229, 64 P. 2d 
951 (1937). (NB: Such a clause would not serve 
the purpose if the statute made provision for the 
child mandatory.) 





“I have, except as otherwise provided in 
this Will, intentionally and with ful] knowl. 
edge made no provision for any child or 
other issue of mine, either presently living 
or hereafter born.” 


In Terrorem Clause 


Provisions for forfeiture of benefits 
under the will by any one attacking it 
take various forms.193 Many testators 
harbor the unfounded superstition that 
a bequest of $1.00 to a possible con. 
testant will effectively foreclose a con. 
test. The lay testator fails to reason 
through to the conclusion that a gift 
of $1.00 cannot change the law permit. 
ting will contests and that if the will 
is proved to be the product of an un. 
sound mind or undue influence or js 
otherwise invalid, then the $1.00 restric. 
tion falls with the rest of the will, Not 
only will the $1.00 bequest not deter a 
contest, it may delay eventual closing 
of the estate because the donee of the 
$1.00 may refuse to give necessary re. 
ceipts. Sometimes the bequest of the 
superstitious dollar is to “any one who 
may contest this will” in which case 
any stranger might not only gain a dol- 
lar by filing a contest but put himself 
in a nuisance position to require notice 
of all proceedings (as a person “inter- 
ested in the estate’”’ even though only for 
$1.00) and impose an undue burden on 
the executor.194 


If the potential contestant is given 
something substantially more than $1.00 
under a will with an in terrorem clause, 
he will think twice before risking its 
loss by a contest. 


The in terrorem clause generally causes 
forfeiture only for a direct attack on 
the existence of the will, i.e., an attack 
on the ground of improper execution, 
unsound mind, or undue influence. It 
does not generally cause forfeiture if 
the will (or some provision) is attacked 
for a violation of some provision of law 
such as the rule against perpetuities, 
or the mortmain statutes,195 if the at- 
tack is made in good faith on probable 
cause.196 An action merely to construe 
the will does not fall under the inter- 
diction of the non-contest clause.!9%7 


Although the English doctrine appears 
to be the an in terrorem clause will be 
invalid if there is no gift over, the ma- 
jority of American cases are to the 
contrary.198 Danger lies in the possl- 
bility that failure to make a gift over, 
or an improper gift over, will permit the 


1"Restatement of Property, Sec. 429. : 

1%See, California Probate Code, Sec. 1202 and like 
statutes under which any person interested may de- 
mand special notice of probate proceedings. 

15Restatement of Property, Sec. 429. 

198]4., Comment g. Quaere: If the clause attacked 
were voidable only (for example under some stat- 
utes, analogous to mortmain, excess charitable be- 
quests are merely voidable) and not void, would the 
rule stated in this sentence apply? 

197Estate of Kline, 138 Cal. App. 2d 514, 32 P. od 
677 (1934); Estate of Harrison, 22 Cal. App. 24 28, 
70 P. 2d 522; Estate of Briggs, 139 Cal. App. 2d 802, 
294 P. 2d 478 (1956). 

19867 A.L.R. 59 (1980). 
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forfeited bequest to fall into the very 
hands wiich the in terrorem clause was 
directed against. In the absence of a 
proper gift over the bequest may pass 
as intestate property to be divided among 
the heirs including the contestant.199 
And a coniest by a life beneficiary (there 
being no zift over) while forfeiting her 
life estate does not affect, or accelerate, 
the interests of remaindermen who were 
her issue.~!° 


Executors’ Administrative Powers 


The precept that “standard forms for 
universal use are a delusion,”2°1 is equal- 
ly applicable to the administrative as 
well as the dispositive provisions of a 
will. There is the danger of giving the 
fiduciary a “mass of creaking machin- 
ery,202 much of which may be surplus- 
age, in discord with the testator’s dis- 
positive scheme, which not only conceals 
but may lack the very tool needed. 


An executor derives his powers from 
the will and not from the probate de- 
cree.203 Although the executor generally 
has broad authority to collect and 
liquidate assets, settle claims and pay 
expenses, his powers are circumscribed 
in other areas. This accords with the fa- 
miliar conception of an executor’s func- 
tion as being that of merely preserving 
the estate for creditors and legatees. 


In some states, the executor is so cir- 
cumscribed by statute? that lawyers in 
those states feel that danger lies in con- 
ferring powers which the naive execu- 
tor, without consulting his lawyer, will 
exercise (or try to) to his detriment and 
possible surcharge. When he discovers 
his error (and possible loss), he will 
blame it upon counsel who put in the 
will powers which could not be used. 
In other states (and this seems to be 
the approach of some text writers), the 
executor’s powers are equated with those 
of any owner, or are at least as broad 
as the authority conferred by will.295 

No draftsman should undertake to 
write administrative powers into a will 
without an understanding of the laws of 
his jurisdiction conferring such powers, 
including such of the relevant Uniform 


—_—_—— 


‘Estate of Mathie, 64 Cal. App. 2d 767; 149 P. 2d 
485 (1944). 


: Estate of Lefranc, 38 Cal. 2d 289, 239 P. 2d 617 


(1952) 


*'Trachtman, Administrative Provisions for 
Wills, 1950 Proc., A.B.A., Section of Real Property, 
Probate and Trust Law, Committee on Standards of 
Draftsmanship, 89 TRUSTS AND ESTATES 661 (1950). 

202Tbid. 


For a thorough discussion of authority and du- 
ties of executors, see Thompson, The Law of Wills, 
See. 558, and cases cited therein. 


**E.g., California in which the executor cannot 
sell, cannot lease, cannot invest and cannot borrow 
without court approval, or confirmation after no- 
tiee and hearing (except that for the sale of depre- 
tating property and securities the court may dis- 
Pense with notice). California Probate Code, Secs. 
191, 784, 785 (real property sales), 754.6 (leases), 
584 (investments), 830 (borrowing), 770 (depre- 
“ating property), 771 (securities). 


*Matter of Heinze (Cardozo, a.) 224 N.Y. 1, 8: 


120 N.E. 63, 65 (1918); see Perry, Trusts and Trus- 
tees (7th ed.) at 225. 
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Laws as that jurisdiction may have 
adopted.*06 


If the executor is a beneficiary, there 
lurks a tax trap in conferring upon him 
such discretions as to enable him to 
shift economic benefits among the bene- 
ficiaries.2°7 Such powers may make the 
executor the donee of a taxable power 
of appointment for Federal estate tax 
purposes,208 


The danger in drafting a power to 
sell, lease or exchange is chiefly one of 
omission — failing to grant broadest 
possible discretion to the executor, but 
the power may be so broad as to result 
in its complete failure.?° 


A power to the executor to lease may 
prove useless if it does not authorize 
a lease extending beyond the period of 
administration of the estate.?1° 


The executor may be authorized to 
make distribution of securities in satis- 
faction of a cash bequest. But in such 
case, the estate will be subject to the 
capital gains tax on the difference be- 
tween the basis of the securities in the 
estate and any greater value they may 
have when applied in satisfaction of 
the bequest.211 


Some jurisdictions specifically pro- 
hibit giving the executor power to make 
a conclusive determination of the value 
of assets given to satisfy a legacy.?12 
In these jurisdictions, care should be 
exercised to frame the executor’s power 
to limit his valuations to those “subject 
to the approval of a court of competent 
jurisdiction,” or to be “given effect if 
made reasonably.”213 


If the executor is to be authorized to 
join with the surviving spouse in filing 
a joint income tax return for the year 


206E.g., Principal and Income Act, Estate Tax Ap- 
portionment Act, Trustees Accounting Act, Trusts 
Act. 

207E.g., Liberal Investment Power; unlimited dis- 
cretion to allocate receipts and expenditures be- 
tween principal and income; power to value assets, 
allocate and distribute in kind. Such powers should 
be given only to disinterested executors and trus- 
tees. Cf. Cantwell, op. cit supra, Note 98 at 116. 

208Casner, Estate Planning (2d ed. 1956) at 888; 
Estate Tax Regs., Sec. 20.2041-1(c); Trachtman, 
op. cit. supra, Note 201 at p. 663. Such “fringe pow- 
ers of appointment” may also disqualify the marital 
deduction. Estate Tax Reg., Sec. 20.2056 (b)-5(f) 
2-4; Casner, id. 

20°]f, however, the power of sale may be exercised 
beyond the period of perpetuities (e.g., during the 
winding up period after termination of a trust), the 
entire power may be void from the outset. Leach, 
Powers of Sale and the Rule Against Perpetuities, 
47 Harv. L. Rev. 948 (1934); 6 American Law of 
Property, Sec. 24.63. 

210Jn re Menzel’s Will, 247 Minn. 559, 77 N.W. 2d 
833 (1956), noted in 59 West Va. L. Rev. 209; Re- 
statement, Trusts, Sec. 189; 2 Scott, Trusts (2d ed.), 
Sec. 189.3. 

211Kenan v. Comm., 114 F. 2d 217 (2d Cir. 1940); 
Suisman v. Eaton, 15 F. Supp. 113 (D.C. Conn.), 
aff’d. without opinion, 83 F. 2d 1019 (2d Cir. 1956), 
cert. den., 299 U.S. 573, 81 L. Ed. 422. 

22N. Y. McKinney’s Decedent Estate Law, Sec. 
125; In re Bush’s Will, 156 N.Y.S. 2d 897, 2 App. 
Div. 2d 526 (4th Dept. 1956), aff’d. 167 N.Y.S. 2d 
927, 3 N.Y. 2d 908 (1958). In most jurisdictions, 
however, so long as the executor values assets in 
good faith, the court will not interfere with the 
manner and mode of distribution. In re Fiedler’s 
Estate, 55 N.J. Super. 500, 151 A. 2d 201 (App. Div. 
1959). 

213As to the latter suggestions, see Trachtman, op. 
cit. supra, Note 201 at 663. 


of death,*14 (a power which merely sup- 
plements an authority already pos- 
sessed), the draftsman should exercise 
care to confer full discretion, not only 
with respect to filing the return, but also 
with respect to paying from estate funds 
any share or the entire amount of the 
tax and penalties and the disposition of 
any refund.?15 Care should be exercised, 
however, where the executor is also the 
surviving spouse. The fact that the ex- 
ecutor is given the power to pay all of 
the income tax due on a joint return 
out of the decedent’s estate would seem 
to confer upon him the power to benefit 
himself or herself at the expense of the 
beneficiaries of the estate and thus he 
might be deemed to be the donee of a 
power of appointment with undesirable 
tax consequences.216 Consequently, such 
a power should be given to a disinter- 
ested coexecutor. 

Electing to deduct administration ex- 
penses on the fiduciary income tax re- 
turn instead of on the estate tax re- 
turn, while decreasing the aggregate 
taxes (income and estate) payable by 


214A joint federal income tax return on the income 
of husband and wife is permitted for the year of 
death in the case of the death of one or both of 
them. Int. Rev. Code (1954), Sec. 6013(a) (8); see, 
in general, Peterson, Should an Executor File s 
Joint Tax Return, 1 Tax Counsellor Q. 1 (1959). 

215See, Shattuck and Farr, An Estate Planner’s 
Handbook (2d ed. 1953) pg. 330 for suggested form. 

216Casner, op. cit. supra, Note 208 at 907; Cant- 
well, op. cit. supra, Note 98 at 114-116; Rev. Ruling 
54-382, 1954-2, C.B. 270. 
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“READING A WILL” 





the fiduciary and beneficiaries, may sig- 
nificantly affect the testator’s disposi- 
tive arrangement in two ways:?17 (1) 
The income beneficiaries will have less 
taxable income if principal expenses are 
used to reduce distributable net income, 
and (2) the size of the marital bequest 
may be increased under a formula clause 
and the size of the nonmarital residuary 
gifts decreased.2!8 Such an election may 
require that enough of the income tax 
savings resulting to the life income 
beneficiary by such an election must be 
restored to principal to compensate for 
the increase in the estate taxes and the 
increase in the marital bequest.219 Such 
an adjustment may be undesirable for 
two reasons: The method of computing 
the amount of the reimbursement is 
far from clear, increasing the likelihood 
that court instructions will be necessary ; 
and the probability that the testator in- 
tends to favor the income beneficiaries 
and surviving spouse over the ultimate 
remaindermen and nonmarital legatees. 
Consequently, the desirability of a man- 
datory clause should be considered.??° 

If the executor is authorized to retain 
unproductive assets two problems may 
arise: Retention of unproductive assets 


217Fleming, Will Clauses to Avoid Six Administra- 
tion Problems, 99 TRUSTS AND ESTATES 624 at 687 
(1960). 

™8Since the election will increase the adjusted 
gross estate and the maximum marital deduction. 
Yet, the net amount passing to the surviving spouse 
may be unchanged. Matter of Inman, Surr. Ct., N.Y. 
Co., N.Y.L.J. 12/15/59, p. 14; Matter of McTarna- 
han, Surr. Ct., N.Y. Co., N.Y.L.J.%4/25/60, p. 13, 
cf. Matter of Levy, 167 N.Y.S. 2d 16, 9 Misc. 2d 561 
(1950) and Roney’s Estate, 33 T.C. 801 (1960). 

219In re Warms, 140 N.Y.S. 2d 169 (1955); Estate 
of Bixby, 140 Cal. App. 2d 326, 295 P. 24 68 (1956). 

20Fleming, op. cit. supra, Note 217 at 624. 
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may give rise to rights in the income 
beneficiaries to reimbursement from prin- 
cipal, or an apportioned share of the 
proceeds, upon the sale of such proper- 
ty.221 If the testator intends to favor 
the life income beneficiary over the ulti- 
mate remaindermen, it is suggested that 
the executor be authorized to pay out 
of principal such amounts as in his 
judgment would reasonably compensate 
the life income beneficiary for the loss 
of income due to the retention of un- 
productive assets.222 If this is done, a 
standard or guide which is reasonably 
precise should be used to guide the ex- 
ecutor. 

An unqualified power of retention may 
also jeopardize the marital deduction 
where the estate consists of unproduc- 
tive assets.223 

The most skillful job will be done 
when careful drafting of powers is done 
with a knowledge of local law as well 
as good fiduciary practice. 


RoBERT F. SCHWARZ, Subcommittee 
Chairman, Los Angeles, Calif., under 
whose direction this report was pre- 
pared. y 

DouGLas ARANT, Birmingham, Ala. 

JOHN A. CARNAHAN, Columbus, O. 

C. Sims Farr, New York, N. Y. 

ELMER L. FINGAR, White Plains, N. Y. 


21Stiglitz, Apportionment and Other Remedies of 
Income Beneficiary When Trustee’s Retention of 
Unproductive Property Causes Loss or Termination 
of Income, 58 Mich. L. Rev. 104 (1960). 

222].each, Cases and Text on Law, Wills (2d ed. 
1949) 276, Clause XII (e). 

23Low, How to Grant Flexible Investment and 
Administrative Powers to Trustees Without Losing 
the Deduction for a Marital Deduction Trust, 
N.Y.U. 10th Ann. Inst. on Fed. Tax., p. 901 (1951); 
Cantwell, op. cit. supra, Note 98 at 92. . 








JOSEPH E. IMBRIACO, Newark, N, J. 
W. S. McCLanaHAN, Los Angeles, Calif 
RUDOLPH O. SCHWARTZ, Manitowoc, Wis, 
DANIEL G. TENNEY, JR., New York, N.Y. 
EusTACE W. TOMLINSON, New York, N, Y. 
LOWE WATKINS, Nashville, Tenn. 
JAMES C. WEIR, Cleveland, O. 
EUGENE P. ZUSPANN, Goodland, Kan. 
Valuable assistance was also rendered 
to the subcommittee by: 
HARRISON F. DURAND, New York, N, y, 
JAMES F. Farr, Boston, Mass. 
CHRISTIAN M. LAURITZEN, Chicago, II], 
WILLIAM K, STEVENS, Chicago, III. 
JOSEPH TRACHTMAN, New York, N, Y. 
Ae w 
e Professional persons now have the 
opportunity to defer federal income 
taxes on funds they set aside for their 
retirement under new laws adopted in 
twelve states. The tax-saving vehicle js 
a professional type of organization de- 
signed to be taxed as a corporation, The 
states are: Arkansas, Connecticut, Flor- 
ida, Georgia, Illinois, Minnesota, Ohio, 
Oklahoma, Pennsylvania, South Dakota, 
Tennessee, and Wisconsin. 


AA A 

@ The Canada Trust Co. (London, Ont.) 
Pooled Pension Trust Fund, established 
in 1955, held assets of $18,246,227 as of 
June 30, 1961, having increased by 
$7,038,894 in the preceding 12 months. 
The Fixed Income Part had a market 
value of $13,290,419 and the Eauity Part 
$4,955,809. 
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FRACTURED WILL 
(Continued from page 862) 


Q. How long have you been practic- 
ing medicine? 

A. Twenty years. 

Q. And of what school are you a 
graduate? : 

A. Washington University Medical 
School. 

Qg. And what in general is your line 
of practice, branch of medicine? 

A. I am an internist with a consider- 
able experience in coronary matters. 

Q. How long had you know the testa- 
tor, Mr. John Smith? 

A. More than five years. 

Q. Had you been called in before? 

A. Yes. 

Q. For what ailments? 

A. The usual line of difficulties of 
men of his age, but he was suffering 
from a mild arteriosclerosis. 

Q. Had he had any prior coronaries? 

A. No. 

Q. Were you called in on the 15th 
of May? 

A. I was ealled to his residence on 
the evening of May 15 by his wife. 

Q. And what did you find? 

A. He was suffering a severe attack. 
He was in great pain in his shoulder 
and chest and arms, and it was obvious 
that it was a severe heart attack, prob- 
ably angina pectoris. 

Q. Did you take him to a hospital? 

A. LIarranged immediately for him to 
go to the hospital. 

Q. I see. Now what medication did 
he receive in the hospital? 

A. When we got him to the hospital, 
we immediately gave him an electro- 
cardiogram to attempt to diagnose the 
nature of his attack, and the electro- 
cardiogram showed he had a cardiac 
infarction which is severe damage to the 
heart muscle. The effect of that was a 
lessening of blood pressure, so accord- 
ingly I ordered that he be given digitalis 
for the purpose of increasing his blood 
pressure, and because patients in this 
condition are often nervous, I ordered 
that he be given phenobarbital. 

Q. In what dosage? 

A. The phenobarbital was to be given 
three times a day, one grain each ad- 
ministration. 

Q. After he had been in there a week, 
did he show any improvement? 

A. Oh, yes. The patient made a very 
fine recovery. He remained quiet. At the 
end of four or five days I was happy to 
advise his family I believed him to be 
out of danger. 

Q. Well, then specifically on the 22nd 
of May, had he had this improvement? 

A. Yes, that was a full week after 
he entered the hospital, and he was show- 
mg a very nice recovery. 

Q. Now will you tell the jury, please, 
What effect on the patient or his men- 
tality does phenobarbital have? 


Octoper 1961 


A. Well, counsel, phenobarbital is ad- 
ministered very widely, and it depends 
upon the patient somewhat as to the 
precise effect on an individual. Phen- 
barbital may be administered from a 
quarter of a grain to even more than a 
grain, and it has the effect of tending 
to quiet a person. It is a sedative. 

Q. Does it affect his mental capacity? 

A. No. 

Q. Now Doctor, did you form your 
observation of the patient, you saw him 
every day, didn’t you? 

A. Yes, I saw him each morning. 

Q. Including the 22nd of May? 

A. That is right. 

Q. Now from your observation of the 
patient and your knowledge of this ill- 
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ness, did you form an opinion as to 
whether on the 22nd of May he was of 
sound or unsound mind? 

A. Yes. 

Q. And what is that opinion? 
A. He was of sound mind. 


Mr. ALLEN: You may inquire. 
Cross-examination by Mr. Lashly: 


Q. Doctor, people who have heart con- 
ditions like this sometimes die, don’t 
they? 

A. Yes, sometimes immediately. 

Q. And sometimes when they don’t 
die, they become unconscious, don’t they? 

A. Yes, sometimes “death comes un- 
fortunately in a relatively short space 
of time. But on other occasions, counsel, 
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they lead a long and productive life like 
our recent President. 

Q. Have you examined him? 

A. No, I have not examined his med- 
ical history. 

Q. Did you examine the testator? 

A Yer: 

Q. And I should like to restrict my 
questioning to Mr. Smith’s condition. 

Doctor, you say you ordered one grain 
of phenobarbital to be administered 
three times a day? 

A. That is right. 

Q. Do you know, as a matter of fact, 
whether that is what happened? 

A. Well. I did not administer the 
drug myself. That is the function of the 
nurse on duty to follow the doctor’s 
orders as laid out on the chart. 

Q. Is one grain of phenobarbital a 
rather stiff dose? 

A. Well, for some persons it might 
be considered, as you call it, counsel, a 
stiff dose. For others though, counsel, 
it might be a normal dose. 

Q. What about two grains? Is that a 
pretty stiff dose? 

A. Two grains within 24 hours is one 
thing, but two grains given three times 
a day, if that is what you mean, might 
be a rather large dosage. 

Q. If for any reason the nurse had 
by mistake given Mr. Smith two grains 
instead of one, it would have been a 
pretty stiff dose? 

Mr. ALLEN: I object to that. There 
is no evidence in this case she gave 
him two grains or anything except 
what this doctor prescribed. 

THE Court: This is cross-examina- 
tion and the range is wide in cross- 
examination of medical witnesses. It 
will be permitted. 

By THE WITNESS: 


A. Counsel, phenobarbital is like 
whiskey. It can be administered in dif- 
ferent doses for different patients. 

By Mr. LASHLY: 

Q. I had never tried phenobarbital. 
Doctor, were you on hand when Mr. 
Smith signed the paper that is said here 
to be his will? 

A. No. 

Q. Do you know of your own knowl- 
edge how long after any dosage of 
phenobarbital that Mr. Smith got, he 
wrote his signature on this paper? 

A. No, I do not know personally, but 
the chart should show when the patient 
had visitors. 

Mr. LASHLY: I have no further 
questions, Your Honor. 
Mr. ALLEN: Just one in redirect, 
please. 
Redirect Examination by Mr. Allen: 

Q. As a matter of fact, Mr. Smith 
survived to get out of the hospital? 

A. Oh, yes, Mr. Smith was a very 
live and active man for a considerable 
period of time afterward. 

Mr. ALLEN: That is all. 
[Witness excused] 

Mr. ALLEN: Now Mrs. Smith, will you 
take the stand, please? 

LAURA SMITH, called as a witness for 
the proponent testified as follows: 

Direct Examination by Mr. Allen: 

Q. Will you state your name, please? 

A. Mrs. John Smith. 

Q. And are you the widow of the 
testator, the late John Smith? 

A. Yes, I am. 

Q. When did you first meet Mr. 
Smith? 

A. On January 21, 1955. 

Q. And you had known him for some 
time, had you, and he proposed and mar- 
ried you? 
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A. Well, we had known each other 
very slightly for about a year prior to 
that date. 

Q. I see. Now your husband had been 
married before? 

Yes. 
He told you that? 
Yes. 


And you knew what children he 


Pop 


sf 


~~ 


Yes. 

What children did he have? 

He had three sons. 

. Now what business was your hus. 
band in? 

A. Well, something to do with ele. 
trical machinery. 

Q. Yes. I don’t suppose you partici. 
pated in his business? 

A. Oh, no. 

Q. His sons, they worked in the busj- 
ness with him? 

A. Yes, they did. 

Q. After you had been married — 
when was it you were married? 

A. On February 14 of 1956. 

Q. After you had been married, did 
your husband sell his business? 

A. Yes, as I recall, he did. 

Q. You don’t recall to whom? 

A. Oh, no. I can’t really recollect the 
name of the company. 

Q. Well, we will have the man who 
bought it, so that is all right. 

Now did you ever discuss with your 
husband the matter of making a will, 
and if so, tell us how it arose and what 
was said. 

A. Well, I think that he was quite 
concerned about it, and he brought up 
the subject. He wanted to make a will, 
and he didn’t have a lawyer. The lawyer 
had died, his own lawyer, so he asked 
me if I knew of a good lawyer. I said 
that I did, and so we called Mr. Cooper 
and made an appointment. 

Q. You say “we called.” Did he or 
you make that call? 

A. Well, he called Mr. Cooper at my 
suggestion, I should say. 

Q. How did you happen to know Mr. 
Cooper? 

A. Well, Mr. Cooper had been my 
lawyer. He had represented me some 
years before when I was divorced. 

Q. How long before was that? 

A. About four years before that. 

Q. Had you obtained a settlement or 
alimony from your prior husband? 

A. Yes, I did. 

Q. And what was that? 

A. Well, it amounted to $500 a month. 

Q. Did the alimony cease when you 
married again? 

A. No. 

Q. Had you informed your husband 
at any time of the alimony you were 
to receive or were receiving? 

A. Oh, yes, he knew about it. 

Q. All right. Well now, you say he 
called Mr. Cooper and made an appoint- 
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ment. Dic you go down to Mr. Cooper’s 
office? 

AL Yes. 

Qg. And did you go with him? 

A. Yes, I did. 

Q. Teli us what was said and done 
at that conference. 

A. They discussed the terms of the 
will. 

Q. Do you remember what was said? 

A. Well not very accurately. I don’t 


really understand business very well, but 
my general impression was that my hus- 
band wanted to provide for me and that 
is what they discussed. 

Q. What provision, if you know, had 
he made for his sons at the time of the 
sale of his business? 

A. He told me he had taken care of 
them in his lifetime, and he made them 
some present of money. I can’t really 
remember the amount. 


Q. I see. Well, to refresh your mem- 
ory, was it $50,000 apiece? 
A. Something like that, yes. 


Q. All right. Now at this conference, 
did he say anything about leaving his 
sons anything in the will? 

A. It is rather a painful subject to 
bring up. There was some concern in 
his mind that his sons should, — I think 
the term he used was “work for a liv- 
ing.” And excuse me, would you mind 
repeating the question? 

Q. Was there anything said about 
leaving his sons anything in the will? 

A. Well, he said that he was going 
to make them a gift of money in his will. 

Q. Did he say how much if you re- 
call? 

A. I think there was something like 
about $5,000 — I think. 

Q. I see. Now at that conference, did 
he say anything to Mr. Cooper about 
his feelings toward you? 

A. Well, I think they were apparent. 
I think he did say something to Mr. 
Cooper that he had been very happy 
with me and that he thought that I was 
avery good wife to him, 

Q. As a matter of fact, you had kept 
house for him? 

A. Yes. 

Q. And you had done everything for 
him that you could? 

A. Yes. 

Q. Now did he see his sons after you 
married him? 

A. They did come over to the house 
once or twice, and he saw them at the 
office. Our relations were not always 
Pleasant, unfortunately, although I did 
my best to make friends. 

Q. And what was the difficulty? 

A. Well, if I may state an opinion, 
I think they resented me. 

Q. Did you ever advise him or tell 
him not to see them? 

A. Oh, indeed not, no. 

Q. After this conference with the 
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lawyer about the will, 
band taken sick? 

A. Yes. 

Q. Tell us about that, will you please? 

A. He had a heart attack, and I called 
Dr. Barnes and he was taken to the 
hospital the same evening that we had 
gone to see the lawyer. Then he re- 
covered and came back home again. 

Q. Now after he had been there about 
a week, did he improve any? 

A. Oh, yes. 

Q. And did he make any statements 
to you about the will he wanted? 

A. He just said he had signed it. 

Q. Did he make any suggestion to you 
about the lawyer bringing it? 

A. Well, yes, he said that he wanted 
the lawyer to come. He was worried. He 
wanted to be sure it was signed and 
everything legal. 

Q. Did you call the lawyer then? 

A. Yes, I did. 

Q. Were you present when this will 
was signed? 

A. No, I wasn’t there. 

Q. But your husband told you after- 
wards, did he? 


was your hus- 


A. Yes. 

Q. Did he ever leave the hospital? 

A. Oh, yes, he came home. 

Q. How long did he live after that? 

A. Eight months. 

Q. And generally speaking, was he 
restored to health after he left the hos- 
pital? 

A. Yes. 

Q. Was his death sudden? 

A. Yes. 


Q. Would you say that it was unex- 
pected? 

A. Oh, yes. 

Q. Now I would like to ask you, do 
you personally have any ill feelings to- 
wards his sons, Mrs. Smith? 


A. Why yes, I am afraid I must say 
that I do because I have really made an 
effort, as I said before, to make friends 
with them, and they responded with a 
great deal of rudeness and severity. I 
thought one of them — I don’t know 
whether you want me to go into any 
detail. 

Q. Well, yes. 

A. One of them used to drink a good 
deal. 

Q. Which one was that? 
A. Frederick. 
Mr. ALLEN: You may inquire. 
THE WITNESS: And he used to be 
very sarcastic. 
Mr. LASHLY: Excuse me, 
Smith, would you like to finish? 
THE WITNESS: That is all right. 


Lashly: 


Q. Mrs. Smith, your late husband was 
a good provider to you, wasn’t he? 

A. Yes. 

Q. Did he supply you with a home 
here in Cool Valley? 


Mrs. 


Cross-examination by Mr. 


A. Yes. 

Q. A nice home? 

A. Yes. 

Q. Was it in your joint names? 

A. Yes. 

on And did he supply you with a 

-ottage at the beach? 

A. Yes. 

Q. Nice cottage? 

A. Lovely. 

Q. Was it in your joint names? 

A... Ses. 

Q. You could draw checks on a bank 
account? 

A. Yes. 

Q. Mrs. Smith, in connection with 


your divorce proceedings from your first 
husband, you described the settlement. I 
should like to ask you whether Mr. 
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Cooper’s representation of you in your 
divorce suit was quite satisfactory to 
you? 

A. Oh, yes. 

Q. The provisions of the property 
settlement that you obtained in your 
divorce decree were satisfactory? 

A. Yes. 

Q. And provided for you up until 
the time of your marriage and there- 
after? 

A. Yes. 

Q. Thank you very much, Mrs. Smith. 

Mr. LASHLY: I have no further 
questions, Your Honor. 
Mr. ALLEN: That is all, Mrs. Smith. 

Thank you. 

[Witness excused] 

JACK CHRISTIAN, called as a witness 
for the proponent, testified as follows: 
Direct Examination by Mr. Allen: 

Q. Mr. Christian, 
your name, please? 

A. My name, believe it or not, is 
Jack Christian. I live in Walla Walla, 
Mo. 

Q. What is your business, Mr. Chris- 
tian? 

A. A manufacturer and sell jet air- 
planes. 

Q. In the course of your business, 
did you ever know the late John Smith? 

A. I did, sir. 

Q. And did you buy equipment from 
him? 

A. We bought electrical appliances 
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for use in the manufacture of our planes. 

Q. How long did you know him? 

A. About the last ten years of his 
life. 

Q. Now did you at any time have any 
disevssions with him concerning the sale 
of his business? 

A. I did. 


Q. Tell us about that. 

A. Well in March of 1955 he came 
to my office and just the two of us were 
present. He said he was getting tired of 
working. He wanted to know if I was 
interested in buying his business. I said 
I was. I asked him what he wanted for 
it. He said he wanted $750,000 for it. 
I offered him $500,000, and we haggled 
back and forth. We didn’t come to any 
bargain at that time. It went on for 
some months. Any figure I would make 
he would say: I have to pay capital 
gains tax. I said, “You don’t expect me 
to pay it, do you?” He says, “Yes.” 

Well, we couldn’t get together, and 
the deal fell apart. Then about six 
months later, September, 1956, we had 
another talk. Just the two of us were 
present in his office. He said, “I would 
like to start talking to you again about 
the deal. I tried to make a merger these 
last few months, and I wasn’t success- 
ful.” So we started again haggling back 
and forth. This went on for months. 
Finally we did strike a bargain of $650,- 
000 cash on the barrel head. I paid it to 
him and bought the business. 

Q. And he built that business up him- 
self? 

A. So he told me. And not by his 
sons — 


Mr. LASHLY: I object. The answer 
is not in response to the question. 
THE Court: The latter part of the 
answer is stricken. 
THE WITNESS: You mean it goes 
out, Judge? 
THE Court: Not considered by the 
jury. 
Mr. ALLEN: If the Court please, 
may I be heard on that? What he is 
giving is what the man stated and 
his statements are admissible, and I 
think the Court should not rule that 
it should be stricken. 
By Mr. ALLEN: 

Q. Let me ask you one other ques- 
tion. Is that what he told you? 

A. Qh, yes, several times. : 
Mr. LASHLY: I move for the coun- 
sel’s statement to be stricken, Your 
Honor. I am not making the objection 
on hearsay. I am making the objec- 
tion on simply the ground it was not 
responsive to the question which, of 
course, by this time it is. 
THE Court: The matter has been 
ruled upon before the Court. 
By Mr. ALLEN: 

Q. All right, what did he say to you, 
if anything, about the sons in the busi- 
ness? 





A. Oh, all they were was a sore spot 
with him. He was always mumbling and 
complaining about his boys. They didn’t 
work hard enough. They didn’t know the 
business. He said they had always been 
a burden around his neck ever since he 
put them on the payroll. He says they 
are not worth a cent of what | pay 
them. 

Q. Well, you observed him during the 
period of years that you knew him, did 
you not? 

A. Yes, sir. 

Q. As a result of that observation, 
your dealings with him as set forth in 
your testimony, did you form an opinion 
as to whether or not he was of sound 
mind or not? 

A. I did. 


Q. And what was that opinion? 

Mr. LASHLY: I object to the opin- 
ion, Your Honor. This witness can’t 
be qualified to render such an opinion, 
In the first place, I believe this trans. 
action took place four years before 
the will was signed. I don’t think he 
had any opportunity to make any ob- 
servations. There hasn’t been a proper 
foundation laid for the question. 

THE CourT: Objection sustained, 
The acquaintance with the testator 
was too remote. 

By Mr. ALLEN: 

Q. Did you have any acquaintance 
with him subsequently? 

A. Oh, yes, I used to see him now 
and then at various social functions. 
That continued almost until the time he 
had the attack. 

Q. Did you observe him at those dif- 
ferent social functions? 

A. Not only that; we would talk busi- 
ness at those social functions. 

Q. Now I renew my question. Had 
you, on the basis of this additional testi- 
mony, formed an opinion as to whether 
or not he was of sound or unsound mind? 

Mr. LASHLY: I renew my objection, 
Your Honor, on the basis of testimony 
they talked business at social func- 
tions. I think this is not a sufficient 
foundation for the question. 

THE CourT: Objection will be over- 
ruled. 

By Mr. ALLEN: 

Q. Now, what is your opinion? 

A. In the language of the market 
place, he was one smart cookie. 

Mr. ALLEN: You may inquire. 

THE WITNESS: He had all his mar- 
bles. He was of sound mind. 

Mr, ALLEN: You may inquire. 

Mr. LASHLY: I don’t believe I have 

any questions. 

JUROR: Judge, I want to ask a ques- 
tion. Can a juror ask a question? 

THE Court: Proceed. 

Juror: I am just wondering if the 

jury can retire now and bring in 4 
decision. We have been mighty in- 
fluenced by that young lady over 
there. 
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Tur Court: That question is wholly 
improper. It shows you have not fol- 
lowed the instructions that you were 
given .s jurors, that you are not to 
make «) your minds until all the evi- 
dence \vas heard. Sit down. 

[Witness excused. ] 


Mr. ALLEN: The proponent rests. 

Mr. |:ASHLY: Your Honor, at this 
time the contestants would like to file 
motion for a directed verdict against 
the wil! on the grounds that the pro- 
ponents have wholly failed to estab- 
lish the validity of the document in- 
troduced into evidence as the will. It 
has not been validated by the testi- 
mony of two witnesses as required by 
the statute, and we think the con- 
testants are entitled to a verdict at 
this time. 

Mr. ALLEN: If the Court please, the 
rule is that if a prima facie case is 
made out for the will sufficient to go 
to the jury on testamentary capacity, 
upon proof of the signature by the 
testator and the attestation of the 
witnesses, particularly where there 
is a clause such as in this will, the 
fact that one of the witnesses unex- 
pectedly stated that she did not think 
he was of sound mind does not en- 
title these plaintiffs to any directed 
verdict. It is for the jury to determine 
under all the evidence in the case 
including the will itself. 

THE CourT: Yes, the will of every- 
one would be at the mercy of the wit- 
nesses if that were not the law, and 
the mere signature of the will is 
sufficient evidence to carry to the 
jury. Of course, the jury will con- 
sider that long with other evidence, 
and not make up its mind finally 
about anything until all of the evi- 
dence is in. 

The will will be admitted in evi- 
dence. 

At this time the Court declares a 5- 
miute recess. You reassemble in five min- 
utes, 

[A short recess was taken.] 

THE CourT: Gentlemen, you may pro- 
ceed. 

Mr. LasHty: If the Court please, on 
behalf of the plaintiffs, I would like to 
call Mr. Frederick Smith to the stand. 

FREDERICK SMITH called as a witness 
for the contestants, testified as follows: 
Direct Examination by Mr. Lashly: 

Q. Give us your name, please. 

A. My name is Frederick Smith. 
Some call me Fred. 

Q. Well now, Fred, your father was 
John Smith, Sr., wasn’t he? 

A. Yes, he is my daddy. 

Q Have you got any brothers or 
Sisters? 

A. Oh, sure. There is John Jr., and 
then Jim, just the three of us. 

Q. Are you a married man, Fred? 


A. Oh, I have got a lovely wife and 
a fine family. 
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Q. How many children have you got? 

A. I have got five boys. They cost me 
a lot of money. 

Q. What ages are your children? 

A. Well, there is one at 25 now. She 
is married to a schoolteacher, and he 
doesn’t make much. I have got to help 
there, and then there is one that is 23, 
and she is already a widow. She has got 
two children. Boy, that costs me money, 
too. 

Mr. ALLEN: If the Court please, I 
move to strike that last as not re- 
sponsive, and as immaterial. 

Mr. LASHLY: It is descriptive. 

THE Court: The phrase, “that costs 
money, too,” will be stricken, and the 
jury will disregard it. 

THE WITNESS: It does, Judge. 

THE Court: The witness will con- 
fine himself to answering the ques- 
tions of counsel. 

THE WITNESS: Yes, Judge. 

THE Court: And not engage in any 
colloquy with the Court. 

By Mr. LASHLY: 

Q. Now Fred, go ahead and tell the 
jury about the rest of your family. 

A. I have two more children. They 
are, you might say, normal, and then a 
fifth one that is our little child. She 
is nine. She is dead wrong in the head. 
She has been ever since she was born. 
I don’t know where it runs in the family 
or where it comes from, but she has been 
in this home, and in that way I can’t 
say it costs money. 

Q. You say your little girl has been 
in the hospital or in a home all her life? 

A. Yes, sir. 

Q. You have been supporting her 
medical expenses all that time? 

A. Yes. They have been very heavy. 

Q. What is your business, Fred? 

A. Well, right now I sell insulators 
for a power company. I work for an elec- 
trical company that makes these in- 
sulaters, and I sell them to power com- 
panies. You might say I was a sales- 
man, 

Q. How old a man are you? 

A. I am 46. 

Q. Did you ever work for your 
daddy? 

A. Oh, I did most of my life until 
things kind of went wrong. 

Q. Tell us. 

Mr. ALLEN: I ask that be stricken 
as a conclusion. 

THE CourT: The expression “until 
things went wrong,” will be stricken 
out, and the jury will disregard it, 
and the witness is admonished not to 
offer these voluntary suggestions, but 
answer the questions and stop. 

By Mr. LASHLY: 

Q. What did you do over at that com- 
pany for your daddy? 

A. I was selling over there, too. I 
sold all this electrical equipment that 
we made over there, and he gave me 
the title of vice president in charge. He 
called all the boys vice presidents, and 


we all did something like that, but I 
was mainly selling. 

Q. How was the progress of sales 
while you were in charge of selling? 

A. Well, I like to take a little credit 
for that. I really did quite a job for 
them. I kind of doubled those sales dur- 
ing the 15 or 20 years I was there. 

Q. Now who was in executive charge 
of that business, Fred? 

A. Well, up until our mama died, 
back in 1951, daddy was. He would make 
all decisions and he never did consult us 
or anybody else. 

Q. Did something change that situ- 
ation after your mother’s death? 

A. Oh, yes, everything went alto- 
gether different after she died. After that 
the business kind of run itself. 

Mr. ALLEN: Well now, that is a 
conclusion. I move that be stricken. 
By Mr. LASHLY: 

Q. Just tell us, Fred, what your 

father did or did not do. 
THE Court: Overruled. 
By THE WITNESS: 

A. He didn’t come to the office as 
much any more, and when he did, he 
would take to daydreaming and. looking 
out at the river. There would be bills 
to pay, and they wouldn’t get paid. We 
would want to change our line a little 
bit and give him an idea how to change 
the line. He wouldn’t say yes or no. 
Sometimes he would say, “Why don’t 
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you boys decide? It is going to be all 
yours some day anyway.” 

Q. Did you ever own any stock in 
the business, Fred? 

A. No, we tried to get some from 
him, but we never did. I mean, buy it. 

Q. What about your father’s likes 
of golf and baseball and so on? Can 
you tell the jury anything about that? 

A. All his life he was a big golf 
fan. He used to play with mama. They 
would go out all the time and play. After 
she died, he never — I don’t think he has 
been golfing since. On baseball, you just 
never saw anything like that. Why he 
even went to see the Browns. I don’t 
know you could get him to see the 
Yankees now. 

Q. Tell us about how he acted toward 
you following his marriage to Mrs. 
Laura Smith. 

Mr. ALLEN: That calls for a con- 
clusion. 

Mr. LASHLY: No, Your Honor, it 
does not. It calls for a description of 
his conduct. 

THE Court: Overruled. 

By THE WITNESS: 

A. I wish the Judge hadn’t asked me 
to answer that one because it is so 
hard to tell you what a change came 
over him. You know, after mama died, 
he kind of drifted along like I suppose 
some people do when their wife dies. He 
just practically never came down to the 
plant at all, and when he did, he just 
daydreamed all the time. There were 
such funny little things he did. We used 
to make coffee in a pot around there. We 
had paper cups to drink out of, but 
why, after that he would come down 
and he would make a great big percolater 
of red hot coffee, and he would hardly 
even take that thing out of the top. 
He would take it in his office and he 
would drink it. 

Mr. ALLEN: He would burn his 
mouth, wouldn’t he? 

Mr. LASHLY: I object to comments 
of counsel. 

THE CourRT: Counsel will refrain 
from making observations except 
those directed to the Court in the 
form of a request for ruling. 


By THE WITNESS: 
A. I suppose it did burn his mouth. 


By Mr. LASHLY: 

Q. Go ahead, Fred. 

A. Now on the business, he just 
didn’t do anything about that at all. 
We finally did get kind of a setup 
where the bookkeeper would pay the 
bills, and we would get the men to do 
the work, and we would keep it perk- 
ing along, sort of. We got out salary 
checks and all, but he just didn’t take 
much part in that. And our families, 
he would never come around any 
more. Sometimes we would try to go 


over there, but that was no _ good: 
either. 
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Q. Did you discuss with your 
father during this period the question 
of buying an interest in the company 
for yourself and your brothers? 

A. Just when did you mean? 

Q. From the time he married Mrs. 
Laura Smith until he died? 

A. Why we certainly — 

Q. Or until the business was sold. 

A. — particularly when we _ got 
wind of the idea he was going to sell 
the business. You remember, we went 
down to you and tried to work out 
some ideas with you about what we 
could do to buy that business, and we 
took that idea out there, and he 
wouldn’t even talk about it. He said 
we didn’t have any money, we didn’t 
have to worry. The business would 
be taken care of, and we would be 
taken care of. We would get ours, I 
think he put it, and he never would 
listen to that agreement or even listen 
to the ideas we had about getting the 
money to pay for the purchase of the 
stock. He just closed his mind, and 
then somehow or other, just went ahead 
and sold that’ business. You remember 
how we thought it was so funny he 
did that. 

Q. Very funny. 


Mr. ALLEN: I move that be stricken. 

THE Court: It may be stricken 
out. The jury will disregard that vol- 
untary statement. 


By Mr. LASHLY: 
Q. When the company was sold, did 


your father discuss the sale with you 
or you brothers? 


A. The only way we found out about. 


it, was when we got a dismissal notice 
from the new owner, and that is all we 
heard about it. 

Q. You mean you got fired, Fred? 

A. I wish you wouldn’t say it that 
way. 

Q. Did you have any communication 
with your father at all with reference 
to the sale of the business? 

A. You mean about the check? 

Q. Well, what about the check? 

A. Well, we each got a check in the 
mail. Is that what you mean? 

Q. Tell the jury what the check was. 

A. The funniest thing you ever saw, 
just a plain white envelope came ad- 
dressed to each of our houses, and inside 
a check made out to each of us. 

Q. Signed by your father? 

A. Yah. Good check, too. 

Q. Did he ever tell you what that 
check was for, or what it represented 
or why he had sent it? 

A. No, I was telling you, he just 
didn’t take to talking to us at all after 
he married her. 

Q. Did you go over to where he lived 
with Mrs. Laura Smith to visit him? 

A. Well, you know how it is when 
somebody doesn’t care for you. You 
maybe try a little bit, but you don’t try 
too often, not around her you don’t. 





Mr. ALLEN: I move that be stricken 
as a conclusion. 

THE Court: It represents a ¢op. 
clusion and may be stricken out ang 
disregarded by the jury. 


By Mr. LASHLY: 

Q. On the occasions when you did Z0 
and see him and her together, what ob. 
servations did you make about his eon. 
duct? 

A. Well, the three of us got to think. 
ing maybe Christmas would be a goog 
time to try this. We got him a present 
of some new golf clubs. We thought may. 
be we could get him playing golf again 
and cheer him up that way, and he 
wouldn’t be the way he was. We went 
over there and all our families, except 
for my little girl in the hospital, and 
we took him the golf clubs. As we came 
near that house, you just wouldn’t be. 
lieve it was Christmastime. They were in 
there, and they were really having a 
wrangle — a real wrangle. 

Q. Did you go in? Did you hear the 
wrangle, or did you hear what was said? 

A. Yes. 

Q. What did you hear? 

A. He had given her a Christmas 
present of a $20,000 necklace, and she 
was crabbing. Can you believe it? 

Mr. ALLEN: I move that be stricken. 

THE Court: It may be stricken. 

THE WITNESS: Can’t I tell them 
any more? 


By Mr. LASHLY: 

Q. You may tell them what took 
place. Please do. 

A. I heard her say, “you know I 
wanted that ten carat diamond ring 
along with the necklace, and you have 
got plenty of money to get it for me, 
and: why didn’t you do it?” And you 
know, this poor — why, she is young 
enough to be his daughter, and a woman 
like that talking to a fine guy. 


Mr. ALLEN: I ask that be stricken. 
And that the witness be admonished. 

THE Court: That may be stricken, 
and the witness is again admonished 
to answer the questions and not vol- 
unteer statements. 

THe WITNEssS: I am sorry, Judge, 
but all this makes me so sick at heart, 
you know. I am sorry. 


By Mr. LASHLY: 

Q. Now Mr. Smith, did Mrs. Laura 
Smith invite you and your family to 
come and visit your father? 

A. What do you mean, invite? 

Q. Well, you know what I mean by 
invite. 

A. You mean, did she call us up and 
say come over and have dinner? 

Q. Yes. 

A. Never. 

Q. When you did go over to see your 
father and Mrs. Laura Smith, did she 
invite you to come in and visit? 

A. Well, we were in the house a coU- 
ple of times, I will say that, but most 
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every other time — “he is not here,” 


“he is = ck,” “we are busy” — things 
like thai! when we would get to the 
house, ‘le times we got in, we would 


call up «id somehow get to him on the 


telephon’ Maybe she was out shopping, 
and we would tell him, and then we 
would ge’ in there and see him, but it 


wasn’t very often. 

Q. Did he and she ever come to your 
house to see you and your family? 

A. No, they never did, and me with 
a sick little girl like that. She never 
went down to the hospital to see that 
poor little girl. She “ain’t” too bad to 
look at. 

Q. Now did you make any observa- 
tions about your father’s conduct during 
the last three or four years of his life 
that you can describe to this jury, and 
I will direct your attention to the ques- 
tion of his politics. Can you tell them 
what he thought about politics? 

A. Well, now, he was always a strong- 
minded Republican, and I don’t suppose 
you would say any strong-minded Re- 
publican ever just exactly liked Demo- 
crats, but he hated Democrats after he 
married that woman. He just got so he 
couldn’t hear the word “Democrat” said 
in the same room with him. One of 
my brothers somehow or other turned 
Democrat, and when that brother got in 
the room with daddy, it was bad, but if 
anybody said anything about how things 
were going, it was just terrible. And 
worse than that, he took to thinking 
the Republicans weren’t doing so good 
either, and he was talking about all the 
corruption that they were bringing 
around, too, and then of course, none 
of us liked Communists, but he really 
didn’t. He kept thinking a Communist was 
in the closet and they were coming after 
him, and they were going to steal his 
money away from him, that they were 
going to bomb his house, and he kept 
talking about this. He just rattled on 
about this thing, so when we did get a 
chance to see him, we made a real ef- 
fort to keep him off the political sub- 
jects. 

Q. Did you observe anything in his 
conduct with reference to cats? 

A. Oh, yes. 

Q. Black cats? 

A. You know, that big black cat 
there out at the zoo, he gave that to the 
200, and he was a cat lover. He was a 
member of the cat club, and I think he 
Was on the National Board of the Cat 
Fanciers Association, and had a whole 
trophy room of cats. This was all be- 
fore mama died, and all before that 
awful Valentine’s Day, and you know, 
he had the gardener kill every cat we 
had, and he had a cat cemetery. He didn’t 
even put them in there, and he got rid 
of them all, and from that time on, he 
Just couldn’t look at cats. He was just 


sick to death when he would look at a 
cat, 
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I don’t know what happened to him, 
but you never saw a man that was a cat 
lover like he was, that just turned the 
other way like he did. 


Mr. LASHLY: I have no further 
questions, Your Honor. 
THE CouRT: You may cross-exam- 
ine. 
Cross-examination by Mr. Allen: 


Q. Your father had to be a good 
businessman to build up that business, 
didn’t he? 

A. Oh, yah. I am proud of the way 
he fixed that business up. 

Q. And he made a mighty fine sale 
of it, didn’t he? 

A. I don’t really know. You see, he 
never told me nothing at all about it. 
All I know is what I heard here this 
morning. 

Q. You don’t know what he got for 
it? 

A. I heard what the man said he 
paid for it, and I guess he got that. 

Q. You said you tried to buy stock 
from him a lot of times and couldn’t do 
it. Is that right? 

A. I wouldn’t say a lot of times, but 
when we heard it was about to be sold, 
why over quite a few months we went 
to Mr. Lashly, and he worked up some- 
thing. I think it is called a sell and buy 
or something like that. 

Q. You tried to stop him from selling 
this property to the other people, didn’t 
you? 

A. I tried to get a chance so that we 
could get it. We are his kin. We thought 
we had a chance at it. 

Q. But you couldn’t get anywhere 
with him. Is that your testimony? 

A. Yes. 

Q. He was a stubborn old fellow, 
wasn’t he? 

A. Oh, yah. He kept things pretty 
much to himself. 

Mr. ALLEN: That is all. 
Mr. LASHLY: That is all. Thank you 

Mr. Smith. 

[Witness excused] 

Mr. LASHLY: Your Honor, please, we 
will call the next witness for the plain- 
tiffs, Aardvark Jenssen. 


AARDVARK JENSSEN, called as witness 
for the contestants, testified as follows: 


Direct Examination by Mr. Lashly: 

Q. Please state your name. 

A. My full name be Aardvark Jens- 
sen. You can call me “Yorge” for short, 
if you want to. 

Q. Yorge, did you ever work for John 
Smith? 

A. Yah, I was hired by Mrs. Smith, 
that pretty girl. She saw I was a pretty 
good hand, so she hired me. 

Q. What did she hire you for? What 
were you supposed to be? 

A. Well, I be around about as a 
gardener. I had been a carpenter and all 
around business around the house. 

Q. Did you work for them out at their 
home in Cool Valley? . 

A. Why, I was in Cool Valley, and 
then, they took me over to Massachu- 
setts. They took me away from the 
Southern comfort and gave me the 
Northern misery up there. Sometimes I 
worked around there a lot of times. 

Q. Do you remember when John 
Smith had a heart attack and got sick 
and went to the hospital? 

A. Oh, yah, I sure do. 

Q. How long did you work for him 
before that happened? 

A. About three and a half years, 
and he was a funny feller, I tell you. 
He was kind of queer. 

Mr. ALLEN: I move that be stricken 
as a conclusion and not responsive. 

THE Court: The statement of the 
witness may be stricken and the wit- 
ness is admonished to answer the 
questions and not volunteer  state- 
ments on his own. 

THE WITNEsS: I just be a dumb 
Swede. That is all. 


By Mr. LASHLY: 

Q. Yorge, what did you see Mr. Smith 
do that caused you to come to this il- 
legal conclusion you just made? 

A. Well, one time when I first worked 
for him, he came up and he said, 
“Yorge, you want to know something?” 
And I say, “Yah.” He says, “You know, 
I want to be a bull.” And I says, “Why?” 
He says, “Because then I can live for 
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heifer, and for heifer and for heifer.” 
There was another time too, that he — 
THE CourT: Wait until you are 
asked a question. The witness will not 
volunteer statements. 
By Mr. LASHLY: 

Q. Was there another time? 

A. Yes, there was one time he asked 
me, one week he says to get a dozen 
bulbs of tulips, and I bought a dozen 
bulbs of tulips, and then next week he 
come and asks me to buy another dozen 
bulbs of tulips, and then I bought an- 
other dozen bulbs of tulips. Then the 
third week he comes and says, “Well, 
buy me some dozen bulbs of tulips, and 
I bought them, and then when I brought 
them in, he says, “What do you mean 
by giving me three dozen bulbs of tulips? 
I only asked for one.” 

Q. Yorge, did Mr. Smith’s sons and 
their families ever come around there to 
see the folks? 

A. Oh, about three and a half years 
they come around a couple of times, but 
one time one fellow come in, one of the 
sons. I think he had been Frederick. He 
came up to visit his father. He said he 
wanted to take him out. I told him that 
the Mrs. had taken him out for a ride, 
and he wasn’t there, and then he left 
very mad. He got mad and walked away. 

Q. Did he tell you he had an ap- 
pointment to take his father out? 

A. Yah, he says. 

Q. Now let me direct your attention 
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to an incident with a particular box. 
Tell the jury about a tin box. 

A. Well, I could tell you about that. 
At one time he gave me fifty dollars. 
He told me to go in the hardware store 
and buy myself a tin box, and I bought 
the tin box and gave him the $42.50 in 
change, and then he took the box from 
me, and then he put the $42.50 in change 
in the box, put it under his arms, and 
went into the house. Then a couple of 
weeks later I was digging in the yard 
again, and by criminy crickets, there I 
dug up this tin box, and I opened it 
up and there was the $42.50 in change. 
Then I give it to Mr. Smith, and he just 
took it and walked away sadly and went 
into the house and said nothing about it. 

Q. How long before his illness did 
that happen, Yorge? 

A. Oh, just about six weeks. 

Q. Did you ever hear Mr. and Mrs. 
Smith having any arguments? 

A. Oh, yah. One week I can recall 
they were fighting and struggling, and 
I could hear the yelling voices and every- 
thing. I couldn’t remember everything, 
but I heard her one time say that if any 
of the sons come into the house, she was 
going to leave him flat, and by yum, 
she is a buxom young lady. 

Mr. LASHLY: No further questions. 
THE CourT: You may cross-ex- 
amine. 


Cross-examination by Mr. Allen: 

Q. Yorge, you were the gardener? 

A. Yah. 

Q. But he paid you, didn’t he? 

A. Oh, yah. 

Q. Yah, how much did he pay? 

A. He pay me fifty dollars a week in 
sh 
Q. 


He paid you the right amount 
every week, too, didn’t he? 

A. Yah, oh, yah. 

Q. Yes. Now you don’t know anything 
about his business transactions, you 
never worked in his business? 

A. No, no. I know nothing about it. 

Q. Every time he saw you he always 
knew you? 

A. Oh, yah. He knew me. 

Q. And he told you what work he 
wanted you to do? 

A. Yah. 


Mr. ALLEN: That is all. 


[Witness excused] 

Mr. LASHLY: If the Court please, 

plaintiff would call to the stand, Mr. 
Pipken. 

SIGMUND F. B. E. PIPKEN called as a 

witness for the contestants and testified: 


Direct Examination by Mr. Lashly: 


Q. Please state you name, sir. 

A. My name is Sigmund F. B. E. Pip- 
ken. . 
Q. What does “F” stand for? 

A. For Freud. 

Q. And what does “B. E.” stand for? 

Q. Well, it stands for Baker Eddy. 
My mother was a Christian Scientist. 





Q. What is you occupation or pro- 
fession, sir? 

A. I am a doctor of medicine spegig]. 
izing in psychiatry. 

Q. Will you please tell the jury in 
your own way the nature and extent of 
your training and experience in this 
field? 

A. Well, I have gone through the 
usual residencies, first internship and 
then practice with other doctors special. 
izing in psychiatry, and then I branched 
out for myself. I am a graduate of g 
medical school. 

Q. What school did you go to? 

A. I graduated from Nicholson, Class 
"43. 

Q. Nicholson, 43? 

A. A very spirited class. 

Q. Then, Doctor, you are a qualified 
psychiatrist, is that right? 

A. Yes, sir. 

Q. Have you been seated in the court- 
room throughout the testimony in this 
trial? 

A. Yes, sir, I have been here during 
all of the testimony. 

Q. Based on the testimony that you 
have heard from the witnesses in this 
case, Dr. Pipken, have you been able to 
formulate an opinion with reference to 
the question of whether John Smith was 
of sound mind on May 22, 1960 when 
he signed a paper purporting to be his 
will? 

Y.. ‘Wes: 

Q. I wish you would give us the 
benefit of your opinion, please. 

A. It is my opinion that he was of 
unsound mind. 


Q. And can you tell us what it is 
that brought you to that conclusion? 

A. Well, the whole history of his case 
was recited by the witnesses here, the 
circumstances. When viewing a situation 
such as this you don’t just look at a 
man and talk to him. You have to go 
into his history, and hearing the wit- 
nesses here tell about the various things 
that he did, the exhibition of these 
strange phobias, the staring out the 
window. I remember very well a pa- 
tient in the Ohio State Hospital for the 
Insane who sat staring out the window 
in the same fashion the testator stared 
out the window. 

Q. I see, and it is your conclusion 
that at the time he executed this pur- 
ported will he was of unsound mind? 

A. The most significant thing ! 
would say was the circumstance related 
here by, one of the witnesses that he 
signed this will without reading it. Now 
here was an astute businessman of long 
experience as related by other witnesses, 
and he signed this will for a lawyer 
whom he had only seen once before. He 
signed it without reading it and without 
having it read to him, and that factor 
alone would indicate to my notion that 
he was insane at the time he did it. 

Mr. LASHLY: No further questions. 
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Cross-ex smination by Mr, Allen: 


Q. Doctor, you mean to say that be- 
cause hi trusted a lawyer and signed 
a will without reading it that he is 
crazy? 1» that your testimony? 

A. Wil, those are your words, not 
mine, bu! I would rather put it this 
way. In doing what he did, I would say 
that he showed an altogether inadequate 
grasp of ceality. 

Q. Now Doctor, I would like to ask 
you one more question. Would you say 
that an experienced practitioner, the 
man’s own doctor who had known him 
for some years and who treated him in 
this very illness and saw him every day, 
would be well qualified to express an 
opinion as to whether he was of sound 
mind? 

A. No, he would not be in a position 
to express as reliable an opinion as I 
feel that I am under the circumstances. 
Mind you, the doctor who testified here 
— and I have no doubt about his ability 
as an internist, doing a great deal of 
cardiac work, but he took into considera- 
tion as he testified only his own personal 
observation of the man, and he didn’t 
indicate at all that he had considered 
and weighed the factors that an experi- 
enced psychiatrist would weigh. For ex- 
ample, the circumstance of the fear of 
Communists. Certainly an unreasoned 
fear because as I understand it, the Chief 
Justice of the United States says he 
doesn’t know what a Communist is. And 
that unreasoning fear of the unknown 
would indicate that he was suffering 
probably from paranoia delusions. The 
circumstance that he hated Democrats is 
rational viewed in the context of his 
life, you have to admit, but he also 
mistrusted Republicans which is alto- 
gether unreasonable. And I would say 
that that was evidence of a cerebral 
malacia. 

Now we come to the matter which is 
aside from the question of the oppor- 
tunities to observe — that matter of the 
tin box, the hiding of the money. That 
shows a sort of schizophrenia attitude. 
The hatred of his sons indicates an 
“autoistic,” self-centered mind, and also 
It may be that there were delusions. 


hallucinations that brought about this 
daydreaming. 


Mr. ALLEN: If the Court please, I 
ask that the answer be stricken. There 
Is no evidence in this case of any de- 
lusions, 

THE CourT: Well, you are dealing 
with an expert witness here and his 


answer may stand. It is for the jury 
to determine. 


By THE WITNEss: 


A. Now in the matter of his condition 
at the time the doctor testified he wasn’t 
present. The nurse said she — as I heard 
her — administered a dose of two grains 
of phenobarbital shortly before the ex- 
ecution of this paper, and to a man 
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of his age in bed, two grains of pheno- 
barbital is a very heavy dose. That is a 
hypnotic that makes you drowsy and 
makes you very suggestible and subject 
to the will of another, and he couldn’t 
think clearly for himself under those 
circumstances. 

Mr. ALLEN: I move that portion of 
his answer be stricken because the 
testimony was he received a dosage 
of one grain not two. 

THE WITNESS: 
sleepy. 


He was just as 


Cross-examination by Mr. Allen: 

Q. Doctor — 

A. May I finish with the phenobarbi- 
tal? Mind you, in arteriosclerosis, the ad- 
ministration of phenobarbital must be 
done with extreme care because it may 
tend to either make them very sleepy and 
get into a hypnotic state, or sometimes it 
has the opposite effect; that is, the 
effect of leading to manic behavior. The 
dicumeral, though, that has been men- 
tioned here, is an anticoagulant, and if 
you are suffering arteriosclerosis and 
cerebral malacia which has a softening 
effect, the anticoagulant effect of the 
dicumeral would tend to cause a brain 
leakage and would affect his thinking. 

Q. Now just one more question, Doc- 
tor. What have the plaintiffs agreed to 
pay you for testifying here today? 

A. We have had no agreement, and 
there has been no agreement made with 
respect to pay. I did have a good dinner 
down at Henry Pflager’s farm Saturday 
night! 

Mr. ALLEN: That is all. 

Mr. LASHLY: No further questions, 
Your Honor. That, Your Honor, is 
the contestants’ case. 

[Witness excused. ] 

Mr. ALLEN: I want to place the 
widow on the stand just for a moment, 
Judge. 

THE CourRT: You may proceed. 
Mr. ALLEN: Will you take the stand 

again, Mrs. Smith. 

LAURA SMITH resumed the stand as 
a witness for the proponents, and testi- 
fied as follows: 


Redirect Examination by Mr. Allen: 


Q. Mrs. Smith, you heard the testi- 
mony of your stepson, Frederick, about 
some altercation that he says you: had 
with your husband over some diamond 
rings or jewelry. Will you tell us about 
what, if anything, happened about that 
or whether that is so? 

A. Well, I don’t really think it was 
an altercation. I think I know to what 
Frederick is referring. My husband 
wanted me to look well dressed, and he 
bought me a necklace. I found this rather 
embarrassing. It was so ostentatious, 
and I have no idea what he paid for 
it, but I asked him to take it back and 
said that I would rather have something 
smaller like a ring or something like 
that. I think that as far as the amount 


of money involved, I don’t really remem- 
ber. I am sure Frederick misunderstood. 
Perhaps he knows more about it than I 
do. 

Q. Well now, you also heard “Yorge” 
Jenssen testify as to some controversy 
he claims he had about the sons coming 
to visit. Will you tell us about that, 
whether that happened, and if so, what? 

A. I think that poor Yorge — I think 
that he often has heard things that 
didn’t really happen. 

Mr. ALLEN: You may inquire. 

Mr. LASHLY: Your Honor, I have no 
further questions. 

JuRoR: Your Honor, can we ask a 
question? 

THE Court: It is rather unusual 
for a juror to ask a question. If there 
is any testimony that you didn’t hear 
clearly, we might permit the question, 
but otherwise I think your question 
would be overruled. 

Juror: Well, you can put it that 
way, Your Honor. We didn’t hear her 
telephone number. [Witness excused.] 
Mr. ALLEN: Now if the Court please, 

the proponents move at the close of the 
entire case that the Court instruct this 
jury withdrawing from their considera- 
tion the issue of undue influence on the 
ground that no undue influence has been 
shown in this case. It is well settled in 
this state that to leave your wife most 
of your money is a normal thing, and it 
is quite proper for her to discuss it with 
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you, to go to the lawyer when the will is 
discussed. There is no evidence here of 
any improper influence, any impro- 
priety or anything of that kind, and 
therefore, that issue should be with- 
drawn from the jury entirely. 


Mr. LASHLY: Your Honor, I think 
there is considerable evidence to support 
the contestants’ case on the issue of un- 
due influence. There is evidence to the 
effect that the lawyer who prepared the 
will was engaged at the request of this 
widow, that he had represented her in- 
terests prior to this time, that he fol- 
lowed instructions from Mrs. Smith and 
carried out her requests. The testimony 
clearly is that following this marriage 
Mrs. Smith had undertaken deliberately 
to influence the testator agains his chil- 
dren who were the natural objects of 
his bounty. She is not entitled under the 
statutes on intestacy to anything like 
the bequest that was left in the will, so 
it was to her interest to persuade her 
husband against his children. So _ it 
seems to me there is considerable evi- 
dence here that the jury should deter- 
mine the issue of undue influence. 

‘THE CourT: Ordinarily the activities 
of a beneficiary under a will in connec- 
tion with the selection of the lawyer to 
write the will and the taking of the 
testator to the lawyer’s office may be 
substantial evidence of undue influence, 
but this is not adequate where the bene- 
ficiary’s husband or wife is the testator. 
Husband and wife may properly exert 
influence upon the other in the disposi- 
tion of the property. So long as the in- 
fluence is not exercised in an improper 
manner or by improper means, and so 
long as it does not, in effect, substitute 
the will of the other spouse for that of 
the testator, the influence is proper. Ac- 
cordingly the motion to withdraw from 
the consideration of the jury the issue 
of undue infiuence in this case is granted 


because there is no substantial evidence 
of improper influence. 

Mr. ALLEN: Thank you, Your Honor. 

Now I also wish to move for an in- 
struction to the jury to bring in their 
verdict in favor of the will, and the 
ground for that motion — 

THE Court: In order to save time, the 
Court will overrule that motion. There 
is a conflict of testimony here as to that 
issue, and it must be submitted to the 
jury under proper instructions. 

Now does counsel desire to argue the 
matter to the jury? 

Mr. ALLEN: Your Honor, are you go- 
ing to instruct the jury before the argu- 
ment? 

THE Court: I can do it either way 
counsel desires. 

Mr. ALLEN: Some part of my argu- 
ment might be based upon your instruc- 
tions. 

THE Court: Is it satisfactory to coun- 
sel that the jury now be instructed? 

Mr. LASHLY: Yes, Your Honor. 

THE Court: Ladies and Gentlemen of 
the Jury: This is a suit to determine 
the validity of the will of John Smith. 
The plaintiffs, the contestants, have as- 
serted in their pleadings that the will 
is invalid on two counts; one, undue in- 
fluence exerted by the decedent’s wife 
on the decedent in making the will; and 
secondly, at the time testator made the 
will he lacked testamentary capacity. 
In other words, he lacked that soundness 
of mind necessary for one to make a 
valid disposition of his property by will. 

With respect to the first ground 
pleaded by the plaintiffs, the Court has 
just ruled that the evidence presented 
is insufficient to raise a question of 
undue influence being exerted upon the 
testator, and therefore, you will, in ar- 
riving at your verdict, disregard all evi- 
dence presented on that issue. 

On the issue of testamentary capacity, 
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the Court rules the evidence is confict. 
ing. On this issue of whether John Smith 
had sufficient capacity to make a valiq 
will you, the jury, will decide, 

In this connection the Court charges 
you that the burden is upon the de. 
fendants, the proponents of the will, to 
show by the greater weight of the cred- 
ible evidence that John Smith had suff. 
cient mental capacity at the time he 
signed the will prepared for him by Mr, 
Cooper. The test of the decedent’s capac. 
ity to make a will is: Was he capable 
at the time the will was executed of 
understanding the general nature, extent 
and value of his property, and the 
reasonable claims of all persons who may 
have been naturally within the range of 
his bounty? And did he have sufficient 
intelligence to understand that he was 
making his will and sufficient intelli- 
gence to understand to whom he was 
disposing of his property? Old age, 
physical weakness or imperfect memory 
caused by sickness or old age are not 
sufficient to invalidate the decedent’s 
will if he had sufficient intelligence to 
fulfill the requirements which the Court 
has just stated. 

The law does not require for the ex- 
ecution of a valid will that the person 
executing the will have the same degree 
of understanding or mental capacity 
necessary for him to make a contract or 
to transact business. He need only have 
that understanding and capacity that 
the Court has just stated. Nor does the 
law require that a person dispose of 
his property equally among those who 
would be his heirs except for the will. 
A person may make a valid will exclud- 
ing all of his heirs from sharing in his 
estate. The question here is not whether 
the disposition made by the decedent of 
his property is in the opinion of the 
jury appropriate, but simply whether 
the decedent had the testamentary ca- 
pacity to make a will. 

The Court will hand you two forms 
of verdicts. You shall reach your de- 
cision and sign the appropriate form and 
return both forms to the Court. Nine 
of your number may return a verdict, 
and thus you may exclude from your 
consideration any member who has al- 
ready reached a conclusion before the 
case was concluded — as one of your 
members indicated a short time ago — 
although I trust that the admonition of 
the Court has been sufficient for him to 
reconsider and hold an open mind until 
the closing of the arguments of the case. 
I should say that if you are unanimous 
in your verdict, only the foreman need 
sign it. 

The counsel may now present their 
arguments. Mr. Allen. 

Mr. ALLEN: Ladies and Gentlemen of 
the Jury: It is the privilege of counsel 
at this time to do what he can to aid you 
in reaching a just and right verdict 
based on the evidence that you have 
heard. 
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You have listened with great atten- 
tion, and | offer you my thanks for hav- 


ing done =o. There is only one issue left 
in this case. Did John Smith have suffi- 
cient capacity to make that will on the 
day when ne made it? There is no ques- 
tion left in this case of influence by 
his wife, «lthough the Court has told 
you that there is nothing wrong in a 


man leaving money to his wife and her 


discussing it with him, That is done 
every day. 
What the evidence shows is here was 


a successful businessman who built up 
a large business in a difficult field re- 
quiring intelligence to do so. His sons 
worked for him in that business. He had 
reached a time when he desired to re- 
tire, and for some reason he did not 
wish to sell it to his sons because per- 
haps they didn’t have the funds or per- 
haps he didn’t have confidence that they 
could run it. I am sorry to say that, but 
that is quite possibly why he did it. 

He met this lady and married her, and 
there is no dispute that she has been 
a wonderful wife to him. After he mar- 
ried her and he sold this business, the 
question of a will came up. He suggested 
it, not she. His lawyer was dead. So 
what is more natural than he should go 
to the one she knew? There was nothing 
against him. He had made a successful 
settlement of her divorce suit which she 
had told her husband all about. He knew 
the whole story. This woman was not 
trying to get money from him that was 
not her due. So they go down to the 
lawyer. The husband gives the direc- 
tions — not she. 

He had taken care of his sons for 
$50,000 apiece, and he put five more in 
the will for good measure, and the rest 
he left to his wife. I don’t know any 
more normal and proper will for a man 
to make than that. He had taken care of 
his sons to the fullest extent that he 
felt they should have funds. Perhaps he 
wanted them to be sure to have to work 
and make their own way. That is not 
unreasonable, In all events, that is what 
he wanted to do. 

There is no doubt in this case that the 
will he made was exactly the will he 
wanted, and at the time he wanted it 
there is no dispute that he was of sound 
mind, but he took sick. Yes, he was very 
ill, and for several days he was in bad 
shape, but people with heart trouble 
frequently get better and survive to 
live useful lives. 

The lawyer came out. He said Mr. 
Smith didn’t want him to read the will. 
They made a great point of that, but 
there isn’t a suggestion in this case that 
that will didn’t contain exactly what he 
did want and exactly what he had in- 
structed. His sons were not hurt because 
it wasn’t read to him because the will 
18 exactly what he wanted and what he 
had told the lawyer to draw. 

Well, then there is the psychiatrist — 
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you know psychiatrists come and are em- 
ployed and they think everybody is 
crazy, and this is no exception. Any time 
anybody leaves a will which doesn’t satis- 
fy some of his relatives he is crazy. 

I am going to say just one word in 
conclusion. If a man is crazy who leaves 
most of his money to his wife, then most 
of us are lunatics. 

THE Court: Mr. Lashly, do you care 
to address the Court? 

Mr. LASHLY: May it please the Court, 
Ladies and Gentlemen of the Jury: On 
behalf of Frederick Smith and his won- 
derful family and that little gir] in the 
hospital, I, too, want to thank you for 
the attention that you have given to the 
evidence in this case, and I want to say 
also that I am rarely pleased when a 
Court sustains an objection against 
something I want, but in this case I am 
delighted that he has vindicated Mrs. 
Smith. 

As the lawyer for Fred, it was my 
duty, I thought, to bring this will contest 
on every ground available to him, among 
them that of undue influence, and I am 
pleased that the Court has found that 
the evidence is not sufficient and that 
nice young lady has been found by the 
Court not to be guilty of undue influ- 
ence. The only misfortune she suffered 
was to marry a man of unsound mind. 


I don’t believe there is any doubt on 
earth that the testimony overwhelmingly 
would support a verdict at your hands 
that this testator was of unsound mind. 
I want to call your attention to the fact 
that the proponents of the will have the 
burden of showing the soundness of mind 
in offering the will and in trying to sus- 
tain this burden. You watched when the 
nurse said that according to her obser- 
vations Mr. Smith was of unsound mind, 
and she was there. She had given him 
the phenobarbital. She it was who had 
administered the drug to his system that 
caused him to follow the instructions of 
his wife’s lawyer, and she told you 
straight out from the witness stand that 
he was of unsound mind. 

And how about his conduct to indicate 
the soundness or unsoundness of his 
mind. He stands in the window gazing 
out from his office, drinking coffee from 
a pot. He puts $42.50 in a tin box and 
buries it in the garden. He orders three 
dozen tulips to put in the garden when 
he only wants one dozen, and the only 
real expert in this trial, Dr. Sigmund 
Freud Baker Eddy Pipken, who testified 
for you without any influence whatever 
— you can’t influence the judgment of a 
doctor of those fine proportions, can 
you? — he has given you his educated 
opinion based on the facts in this record 
that John Smith was of unsound mind. 
When you retire to the juryroom, if you 
will do justice to the law and to the 
facts, you will have done justice to the 
parties in the case. Thank you. 

[Applause.] 


THE CourRT: The jury may not retire, 
but may gather in a convenient huddle 
here and render their verdict. 

THE Court: The Court would like to 
reconvene and have the bailiff read the 
verdict of the jury. The bailiff will step 
forward and read the verdict of the 


jury. Examine it carefully before you 
read it. 
BAILIFF: The jury in the above-en- 


titled case finds the issue in favor of the 
defendant-proponent and that the will in 
question is the will of John Smith, but 
she has got to pay that nice lawyer on 
the other side. 

THE Court: The bailiff will now ad- 
journ the court. 
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ILL CONTEST PROCEDURES 


MovERATOR: J. PENNINGTON STRAUS, Philadelphia, Pa. 


PANELISTS: 


Mr. J. PENNINGTON STRAUS: What 
procedure took place before the contest 
tried this morning began? How did this 
will get to this stage of procedure? What 
are the particular steps that are fol- 
lowed in this jurisdiction and in other 
jurisdictions with regard, for instance, 
to the problem of probate in solmen form 
and probate in common form? 


In my State of Pennsylvania you take 
your will in. You don’t have the re- 
quirement of notice to anyone. Two wit- 
nesses who do not have to be subscrib- 
ing witnesses can prove the will, and 
you go forward with merely publication 
in newspapers. That is the old English 
common form type of probate. 


Mr. RusH LIMBAUGH: In Missouri we 
would first find the will. Sometimes a 
testator leaves his will with the lawyer 
who writes it, and other times he may 
take the will to his safe deposit box, in 
which event after the death those inter- 
ested in probating the will would have 
the problem of getting the will out of 
the box. They would ask the officers of 
the bank to permit those interested in 
probating the will to go into the box, 
and they would permit you to open the 
box for the purpose of finding a will 
only, and then they would reseal the 
box, and the will would be taken and 
offered for probate. 


On other occasions the will may be in 
the possession of the court because under 
the new probate code in Missouri a man 
may lodge his will in the office of the 
probate judge. At other times he may 
take the will home in which event after 
the will is found, it is brought to the 
probate judge. When it is brought be- 
fore the probate judge, an affidavit is 
made hy the witnesses to the will, and 
if one of those witnesses should be de- 
ceased, the other witness or someone 
else may make an affidavit recognizing 
the witness’ signature, following which 
the will may be admitted to probate, 
and an order is entered admitting the 
will to probate. 


Then the law requires that there be 
published a notice of the admission of 
the will to probate, and the issuance of 
letters testamentary. That notice must 
be published in a newspaper, and in ad- 


dition thereto, the clerk of the court’ 


must give notice to all of the interested 
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LOGAN FULRATH, New York, N. Y. 
PAUL E. BASYE, Burlingame, Cal. 


RUSH H. LIMBAUGH, Cape Girardeau, Mo. 


ALVIN B. RUBIN, Baton Rouge, La. 


parties of the fact that the will has 
been admitted to probate. 

Anyone interested in the estate or the 
will has nine months after the receipt 
of that notice, or after the publication 
of the notice to file a suit. not in the 
Probate Court, but in a Circuit Court, 
that is, in the nisi prius court having 
original jurisdiction to contest the will. 

Now that would have been the point 
to which we had attained at the time we 
started the will contest case under our 
procedure. 


Mr. Straus: So in your state Rush, 
in effect you have common form of 
probate, but then it is followed up by 
notice. 


Mr. LOGAN FULRATH: In New York 
we have only solemn form. Before a 
will can be admitted to probate, we are 
required to give notice by a citation is- 
suing out of the court to all persons who 
would take the property if the deceased 
person had died without leaving a will. 
And those persons are entitled to be 
heard. 


We have everything in one court and 
in one proceeding. Our Probate Court 
is known as the Surrogate’s Court. 

On the return date of the citation, the 
persons entitled under the intestate laws, 
also some additional persons in some 
cases, have a right to come in, to ex- 
amine the witnesses, to file objections 
to probate. If objections are filed, the 
matter is brought on for hearing before 
the surrogate and tried either by the 
surrogate or the surrogate and a jury, 
and a determination is then made. 

If no objections are filed, a decree is 
entered on the return date of the cita- 
tion admitting the will to probate. 


Mr. Straus: What is the time for the 
return date? , 


Mr. FULRATH: That depends upon 
whether the parties are served person- 
ally within the state, without the state 
or by publication. 


Mr. PAUL BASYE: The California pro- 
cedure is partly like New York’s. We 
probate wills in solemn form only after 
notice to all interested parties, including 
heirs, devisees and beneficiaries. 

The notice takes three forms. First by 
mail to all of the heirs and devisees and 
beneficiaries. Secondly, by publication in 


the newspapers, and third, by posting 
in a public place in the courthouse, 

A contest may be had either before 
probate in our so-called Probate Court 
or it may be had after probate by a 
separate will contest. In either case, 
though, it turns out that usually there 
is only one contest. 

Our probate jurisdiction is vested in 
our Superior Court, which, while it sits 
in that capacity, acts only in probate, 


Mr. ALVIN B. RuBIN: In Louisiana 
probate normally takes place without 
notice, although there is a provision per- 
mitting the giving of notice. The only 
effect of the failure to give notice to 
the devisees and heirs under the will is 
that the burden of proof differs. If notice 
is given then the burden of proof of the 
validity of the will is on the proponents, 
If notice is not given, the burden is on 
them for three months. If the opponents 
attack the will after three months follow- 
ing probate, the burden of proof is on 
the opponents. 

There is no difference between law and 
equity, and there is no separate Probate 
Court. The proceedings take place en- 
tirely in the state court of general 
jurisdiction, trial court, and all contests 
of wills or any proceedings relating to 
regularity of wills would take place in 
that court. 

If the will is not found among the 
decedent‘s effects, it is ordinarily neces- 
sary to get a court order to open a bank 
box or sealed vault. A notary is ap- 
pointed to make a formal search. He 
makes a formal return of the instrv- 
ment. 


Mr. Straus: In Pennsylvania, we have 
a procedure before the Register of Wills, 
the probate authority, where a hearing 
is held, each side presenting full testi- 
mony as we heard this morning. It is 
then possible, on appeal from the de- 
cision of the register, to take the case 
to Probate Court where another de novo 
hearing will be had, unless the parties 
by stipulation agree that it should be 
heard on the record before the Register 
of Wills. In fact, it is theoretically pos- 
sible for three such hearings to occur 
under Pennsylvania law, but recent 
statutes have made a possible short-cut 
of this. There are possibilities of at 
least two de novo hearings in many 
jurisdictions. 
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| was interested in the trial this 
morning to see that the proponents put 
in so full a case to carry their burden. 
In my jurisdiction the proponents in the 
similar situation would probably do 
nothing except introduce the probate 
record, the evidence that would be pro- 
duced from the Register of Wills to show 
that the subscribing witnesses appeared 
and that letters were issued on their 
affidavit. 

Then the burden of going forward 
would shift to the contestant. Here to- 
day the proponents not only produced a 
written record of the probate, but put in 
a full case. This is somewhat unusual. 


Mr. LimBAuGH: That ordinarily is not 
true in will contest litigation in Mis- 
souri. Almost always the proponent of 
the will simply produces the will, calls 
the witnesses to the will, and he thereby 
makes out a prima facie case for the 
will. The will is then introduced in evi- 
dence and he stops. 


The trouble today was that the pro- 
ponent’s attorney got into difficulty about 
one of the witnesses who went back on 
the testimony that she gave in the proof 
of the will, so I suppose he considered 
that he had not made out his prima facie 
case. Ordinarily the proponent simply 
makes out the prima facie case and from 
there the contestant would assume the 
burden. The contestant would have the 
right to put in his evidence in full, and 
then the proponent would come for- 
ward and produce his witnesses in sup- 
port of the will. Following that, evidence 
might be introduced in rebuttal, thereby 
giving the contestant the great ad- 


vantage of virtually the right to open 
and to close. 


Mr. BASYE: We in California say the 
burden of persuasion is with the pro- 
ponent, but it may shift in the sense that 
the contestant has the burden of proof 
after that initial showing is once made. 


Mr. LIMBAUGH: Paul used the words 


“burden of persuasion.” I wonder what 
that means? 


Mr. Straus: I take it he means the 
burden of proof which never changes as 
against the burden of going forward 
Which shifts back and forth. 


Mr. FuLtrATH: In New York the pro- 
Ponent has the burden of proof on the 
issues of due execution and testamentary 
capacity, and the contestant has the 
burden of proof on the issue of undue 
influence. The proponent, having the 
burden of execution and testamentary 
capacity, has the right to open and close. 
The contestant never has the right to 
pen and close unless he withdraws the 
issues as to testamentary capacity and 
xecution and limits the sole issue to 
undue influence. Ordinarily a proponent 
has made a prima facie case when he 
Produces the witnesses to the will, and 
their testimony is that it was executed 
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in accordance with the formalities pre- 
scribed by statute for execution, and 
that the testator at the time of execu- 
tion was in all respects competent to 
make a will. 


Mr. RuBIN: In Louisiana our general 
trial procedure would follow that out- 
line by Mr. Limaugh as the customary 
procedure in Missouri. The proponent 
of the will simply makes proof of the 
will. The opponents go forward with evi- 
dence indicating invalidity and the pro- 
ponent would then have the opportunity 
to introduce what we consider rebuttal 
evidence. However, the burden of per- 
suasion would rest with the proponent 
on all issues relating to validity of the 


yOur 


will if the contest of the will is insti- 
tuted within ninety days of the probate. 
If the opponents wait unti] after ninety 
days following probate to introduce the 
will contest, then the burden of per- 
suasion rests on the opponents. 


Mr. Straus: While we are talking 
about evidentiary matter, what about 
the dead man rule? Pennsylvania recent- 
ly repealed the rule entirely. 

Mr. LIMBAUGH: We have a dead man 
statute in Missouri, but I don’t think it 
ever comes into play in will contest liti- 
gation. The proponents of the will ordi- 
narily testify about the incidents con- 
nected with the undue influence alleged 
and testamentary capacity and all parties 
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may do that whether they are interested 
or not. I don’t think the dead man statute 
in Missouri prohibits the hearing of evi- 
dence of that kind. 

Mr. Straus: That was about the way 
it was in Pennsylvania. Someone proving 
a claim against an estate could not by 
his testimony establish it in a proceed- 
ing against the executor. His lips were 
sealed. He could produce a note that had 
been signed, but he could not testify to 
any of the circumstances regarding the 
execution of the note. 

Mr. LIMBAUGH: That is the way it is 
here. 

Mr. FULRATH: In New York we have 
the dead man statute, Section 347 of 
the Civil Practice Act. It provides a per- 
son interested in the event is not per- 
mitted to testify as to transactions or 
communications with the decedent. The 
reason for it is that the lips of the de- 
eedent are sealed and can’t be heard in 
rebuttal. 

Mr. Straus: Does this preclude a 
claimant under the intestate laws? 

Mr. FULRATH: It precludes anyone in- 
terested in the event. 

Mr. Straus: So Fred Smith could 
not have testified in New York? 

Mr. FULRATH: No. 

Mr. BASYE: The California situation 
is like Missouri’s. I think there are only 
a few states that apply the dead man 
statute. Texas is one of them. 

Mr. RuBIN: Louisiana is the same as 
Missouri and California. 

Mr. STRAUS: Would litigation like this 
be possible in Louisiana? 

Mr. RuBIn: We could have litigation 
to test the testamentary capacity of the 
testator, but there is no action for un- 
due influence in Louisiana. Our civil code 
prohibits an action against a will for un- 
due influence. In addition, the argument 
for the poor little girl in the sanitarium 
would be unavailing in Louisiana in any 
event because we have a device known 
as forced heirship which requires any 
testator to leave a minimum share of his 
estate to the children. Where a testator 
has property acquired entirely during 
marriage, probably community property, 
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half of it would go to his widow auto- 
matically. Of his remaining half, if he 
has more than three children, he may 
dispose of only one-third by will, so if a 
married man accumlates money he may 
dispose of only one-sixth of the property. 
The fraction diminishes with the number 
of children — one-third is forced as to 
one child, one-half, two children; and 
two-thirds for three or more children. 

Mr. StrRAus: Would it be your ob- 
servation that forced heirship encour- 
ages or discourages will contests in 
Louisiana? 

Mr. RUBIN: I have been in the bar 
since 1942. I know of no successful will 
contest in my area. In the reported cases, 
I think there were only three successful 
will contests in the entire state since 
World War II. We have a strong pre- 
sumption of validity. Even general proof 
of insanity does not prevent testa- 
mentary capacity. It is the opposite in 
many states. We have a lot of juris- 
prudence to the effect that lay testimony 
may be observed as against the medical 
evidence. Finally we do not have jury 
trials in will contest procedures which 
knocks out again a good deal of the senti- 
mental and emotional argument of the 
will contest procedures at common law. 

(At this point the meeting was open to 
questions from the audience.) 
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QUESTION: What about the fact that 
the executor here was one of the wit- 
nesses? Does that disqualify him? 

Mr. Straus: I think in most jursidic. 
tions it would not. 

Mr. BAYSE: Ordinarily the _ interest 
such as an executor has in his fee or 
commissions does not preclude him from 
being a good witness. 

QUESTION: If I am representing an 
indigent caveater, would it be wise for 
me to make a contingent fee arrange- 
ment with the psychiatrist to testify? 

Mr. STRAUS: In our practice I would 
say the fee arrangement would not dis- 
qualify him from testifying. It might 
tend to change the jury’s view a bit 
about his testimony. 

QUESTION: Two witnesses are required 
to a will. In a will contest the witnesses 
must be produced. The will has three 
witnesses. Does the proponent have any 
duty to produce all three witnesses? 

Mr. Straus: In Pennsylvania only 
two are required, and that is all you 
would have to produce. 

Mr. LIMBAUGH: That would be true 
in Missouri. 

Mr. FULRATH: The same is true in 
New York. 

QUESTION: What steps could the fi- 
tional attorney, Mr. Cooper, have taken 
in order to have improved his position 
in anticipation of a contest? 

Mr. LimspaucH: I don’t think he 
should have undertaken to serve as ex- 
ecutor of the will and also as a witness. 

Mr. FULRATH: In that circumstance 
it would be highly advisable to have the 
doctor of the testator as a subscribing 
witness rather than rely on a nurse. 

Mr. Srraus: I think in the original 
interview he should have excluded the 
widow from his conversation with the 
testator as a starter. 

Mr. FuLRATH: In the circumstance 
that she was the one who brought the 
testator. 

Mr. Straus: Certainly at the time the 
will was executed, he should have read 
it whether the man wanted to hear it oF 
not. 
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Report* of the Committee on 


LEGISLATION AFFECTING TRUSTS AND ESTATES 


ALABAMA 


§.B. 137: Adopts Securities Ownership 
By Minors Act to provide insulation from 
liability to banks and transfer agents 
who handle security transactions with 
minors without danger of liability un- 
less they have written notice of minority. 


S.B. 1388: Permits executors, adminis- 
trators and trustees to acauire, hold and 
dispose of interest in partnerships and 
to form new partnerships in fiduciary 
capacity and to limit liability of fidu- 
ciaries to assets of estate or trust. 

§.B. 189: Adopts Model “Pour Over” 
Will Act drafted by Committee on Fidu- 
ciary Legislation of Trust Division, 
American Bankers Association, estab- 
lishing validity of bequests made by will 
to trustee of existing trust. 

§.B. 141: Amends Title 47, Section 152 
(1), to exempt to retirement trusts 
created by selfemployed persons from 
rules against perpetuities or suspension 
of power of alienation or accumlation of 
income. 

§.B. 142: Provides that employee who 
has right to designate beneficiaries un- 
der employees trust may do so in man- 
ner provided for under terms of trust 
instrument. Such designation need not 
comply with law respecting testamentary 
dispositions, and is not to be affected by 
tule against perpetuities. Trustee is pro- 
tected in making payments in accord- 
ance with such beneficiary designations. 


S.B. 143: Enacts Uniform Act for 
Simplification of Fiduciary Security 
Transfers. 


CALIFORNIA 


(References are to Probate Code, ar- 
ranged in order of Sections.) 


Ch. 2027: Amends Sec. 27 to permit 
testamentary disposition to any of the 
United States or foreign countries com- 
plying with stated conditions. 


Ch. 636: Amends Sec. 201.5 for pur- 
pose of clarification and to make its form 
consistent with other definitions of 
“quasi-community property” in the Civil 
Code Amendments (Sec. CC141, et seq) 
adopted this year; deletes references to 
§201.5, eliminating present requirement 
that decedent be domiciled in this state 
at time of his death. 


_Ch. 581: Amends Sec. 255 to rank 
illegitimate children conceived but un- 
born (at date of ancestor’s death), with 
other illegitimate children. 


Ch. 509: Amends Sec. 326, relative to 


ae 


th,uetislation previously reported in T&E (April 
tough September) is omitted here. 
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allegations in petitions for probate, to 
provide that if necessary jurisdictional 
facts actually exist, but through some 
defect have been incorrectly stated in 
petition or pleading, court retains juris- 
diction to correct defect or error at any 
time. No such defect or error shall make 
the order admitting estate to probate or 
any subsequent proceeding void. 


Ch. 508: Amends Sec. 440, relating to 
petitions for letters of administration, 
to permit curative amendments similar to 
amendment to §326, supra. 


Ch. 821: Amends Sec. 583, relative to 
purchase of estate property by personal 
representative, modifying prohibition 
against self-dealing to permit court ap- 
proval of such purchases, if made pur- 
suant to agreements made during life 
of decedent, or according to will of de- 
cedent. Approval of such purchases may 
only be given after hearing, notice of 
which must be given to all heirs, de- 
visees, and legatees. 


Ch. 558: Permits executors or ad- 
ministrators during probate to invest 
and reinvest without prior court order 
in United States bonds of not more than 
one year maturity. 


Ch. 279: Amends Sec. 607, relating to 
inheritance tax appraisers, to reverse 
1959 amendment and again make it dis- 
cretionary rather than mandatory that 
inheritance tax appraiser be appointed 
in county other than that in which let- 
ters issued, where part of the estate is 
in another county. 


Ch. 1972: Amends Sec. 630 to raise 
from $1,000 to $2,000 amount which 
spouse, near kin or sole beneficiary un- 
der will may collect from estate merely 
upon affidavit. Any unpaid salary, in- 
cluding compensation for unusued vaca- 
tion, under $2,000, is excluded from 
basic $2,000 exemption. 


Ch. 1190: Amends Sec. 640 and 645 
to increase from $3,500 to $5,000 value 
of estate that may be summarily set 
aside to surviving spouse or minor chil- 
dren; amends Sec. 646 to provide that 
if court finds that value of estate ex- 
ceeds $7,500, instead of former ceiling 
of $3,500, or that surviving spouse or 
minor child has other estate of $12,500, 
it shall act upon petition for probate or 
letters of administration, in same man- 
ner as though no petition to set estate 
aside had been included and estate shall 
then be administered in usual manner. 


Ch. 651: Amends Sec. 772, relating 
to public and private sales of personal 
property, to change publication require- 


ment from daily for ten day period, to 
three times within ten days. Also clari- 
fies and distinguishes between procedures 
for public and private sales of personal 
property. 


Ch. 1295: Amends 773, relating to 
sales of personal property on credit, 
vesting discretion in executor or ad- 
minstrator, subject to approval of the 
court, to waive present mandatory re- 
quirement, in sale of personal property 
on credit, of at least 25 per cent down 
payment in cash, with requirement of 
security or retention of title. 


Ch. 723: Amends Secs. 780 and 782, 
relating to sales of real property, to 
provide in those cases where posting is 
permitted that notice of sale shall be 
posted ten days, rather than two weeks, 
before day of sale; amendment deletes 
provision which required that ordinarily 
date of sale must be at least 15 days 
from first publication or posting. 


Ch. 2014: Amends Secs. 842 and 
1538.5 to authorize court to approve 
lease by estate representative or guar- 
dian permitting pooling or unitization 
by lessee. 


Ch. 1084: Amends Sec. 950, relating 
to order of payment of debts, to in- 
crease from $600 to $900 amount of pre- 
ferred wage claims for services per- 
formed for decedent within 90 days prior 
to death. 


Ch. 503: Amends Sec. 1068 to author- 
ize discharge of executor or administra- 
tor and termination of probate proceed- 
ings in no-asset cases, without necessity 
of the executor or administrator having 
first qualified. (This avoids necessity of 
bond in many cases where only action 
to be taken is for discharge and termina- 
tion.) 


Ch. 93: Amends Sec. 541.1 in minor 
details as to reduction of bond of ex- 
ecutor or administrator; amends Sec. 
771 with respect to transfer of invest- 
ment certificates and withdrawable 
shares of savings and loan associations; 
adds by Sec. 1405.1 provisions governing 
guardian’s bonds similar to previously 
enacted provisions relating to bonds of 
executors and administrators, permitting 
exclusion of money and securities from 
computation of amount of bond required. 


Ch. 1616: Amends Sec. 1407, relative 
to order of preference in appointment 
of guardian, amended to include refer- 
ence to “dependent children of Juvenile 
Court.” 


Ch. 616: Amends Sec. 1435.16 to pro- 
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vide that competent husband may deal 
with and dispose of the homestead prop- 
erty which is community property or 
husband’s separate property, if guardian 
of wife’s estate after being authorized, 
joins in transfer. 


Ch. 608: Amends Sec. 1500, relative to 
duration of guardianship of minor males, 
to conform to Civil Code $25 as amended 
in 1955, making married male person of 
18 an adult for purposes of control of 
his estate. 


Ch. 553: Amends Sec. 1557, to allow 
guardian to be authorized by court order 
to make selection as to investment in 
governmental bonds without specifying 
any particular issue year or issue, so 
long as order specifies as to such bond 
a minimum quality rating as shown in 
recognized investment service, minimum 
interest coupon rate and a minimum 
yield to maturity, not beyond 5 years. 

Ch. 498: Amends Sec. 1754 to con- 
furm notice provisions regarding ap- 
pointment of conservator, to notice pro- 
visions relating to guardianships. 

Ch. 932: Amends Secs. 1853 and 
1854 to provide that if additional powers 
are given to conservator, new letters 
shall be issued which shall state that 


conservator has been granted such 
powers. 
CONNECTICUT 
Act 37: Revises Sec. 17-131 relating 


to authority of welfare commissioner to 
take out administration on estate of 
person supported by state. 

Act 64: Amends Sec. 46-12 to permit 
fiduciary to set out spouse’s share in 
lieu of necessity of court appointment 
of distributors. 

Act 121: Amends See. 45-17 to estab- 
lish scale of fees chargeable by probate 
courts for all proceedings in settlement 
of decedent’s estates less than $10,000; 
ranging from $10 for estates less than 
$1,000, to $100 for estates more than 
$9,000 but less than $10,000. 

Act 139: Amends Section 45-268 to 
raise from $2,000 to $10,000 size of 
estate exempt from requirement of an- 
nual accounting if fiduciary is a cor- 


poration under supervision of bank com- 
missioner or is bonded by surety com- 
pany. 

Act 166: Amends Sec. 36-83 and 84 
to permit common trust funds and 
mutual trust investment company to in- 
vest in mortgage loans insured by federal 
housing administrator. 

Act 306: Amplifies Section 36-110 re- 
specting savings account trusts provid- 
ing (a) for statement of depositor speci- 
fying terms of trust, (b) that unless 
such statement specifies to contrary, 
there will be conclusive presumption that 
depositor intended to create trust of all 
moneys deposited to account, revocable 
during lifetime by withdrawal of funds 
or by death of named beneficiary prior 
to death of depositor. 

Act 332: Imposes additional inher- 
itance tax of 30% of tax computed under 
rates specified in Sec. 12-340. 

Act 370: Amends Section 45-250 con- 
cerning allowances for support of spouse 
or family of decedent during settlement 
of estate, and provides that right of 
spouse to support vests upon death of 
decedent and does not terminate upon 
subsequent death or remarriage of sur- 
viving spouse; allowances for support 
become absolute property of surviving 
spouse or latter’s estate and may be 
paid upon court order in lump sum. 

Act 458: Amends Section 45-280 to 
provide that damages for injuries re- 
sulting in death shall be distributed in 
accordance with decedent’s will, rather 
than as intestate personalty. 

Act 470: Adopts Uniform Testamen- 
tary Additions to Trusts Act. 

Act 540: Adopts complete revision of 
escheat statutes, including provision for 
ten year holding period as to property 
of deceased persons, and principal and 
accumulated income of trusts, at the end 
which period such property or money is 
presumed abandoned and must be paid 
over to state treasurer. Escheat, how- 
ever, is subject to further claim period 
of twenty years from date of presump- 
tion of abandonment. 


Act 604: Amends gifts to Minors Act 
to permit resignation by donor custodian, 
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and to require, before court appointment 
of successor to deceased custodian, “eon, 
sent to transfer” by tax department anj 
complete inventory of custodial] prop. 
erty. 


FLORIDA 


H.B. 872: Increases amount of funerg] 
expenses allowed priority from $500 ty 
$750. 

H.B. 1748: Broadens Sec. 736.17 pep. 
mitting bequests to trustees of inte 
vivos trusts. 

Ch. 61-32: Amends Uniform Principa| 
and Income Act to make distributions of 
capital from mutual investment trusts 
principal, as well as proceeds from sale 
of rights. 

Ch. 61-163: Increases fees of execy. 
tors and administrators on portion of 
estate exceeding $5,000 from 2% t 
24%. 

Ch. 61-329: Permits personal repre. 
sentatives to hold securities in name of 
nominee. 

Ch. 61-391: Adds mentally or physical. 
ly incompetent children of decedent to 
class of persons for whom year’s family 
allowance may be granted out of estate 
for support. 

Ch. 61-394: Amends Sec. 733.15 to re- 
duce period for filing claims against es. 
tate from eight to six months, and re. 
duces other related periods, including 
time for payment of legacies, by two 
months. 


ILLINOIS 


(References are to Probate Act, Ch. 3, 
Til. Rev. Stats., 1961.) 

H.B. 97: Adds Section 64b to provide 
that where name of heir, devisee or lega- 
tee is omitted from petition to admit 
will to probate or where such person 
does not receive proper notice, amended 
petition is to be filed including name of 
such person, proper notice is to be given 
and will hearing is to ke repeated s0 
that such person can be represented; 
order admitting will on amended peti- 
tion will be effective as to omitted or ur. 
notified person as of date of entry but 
original order admitting will will re 
main effective as to all others, including 
creditors. 

H.B. 117: Amends Sec. 12 to enlarge 
class of persons to whom intestate prop- 
erty of an illegitimate will descend s0 
as to specifically include maternal gran¢- 
parents and greatgrandparents and their 
descendants, per stirpes. 

H.B. 127: Amends Secs. 115 and 137 
to make minor changes in information 
required as to nature and extent of 
ward’s estate in petition for appointment 
of conservator or guardian. 

H.B. 141: Amends Sees. 329, 330 and 
831 to clarify law as to when appeal 
from final order of Probate Court must 
be taken to Circuit Court and when 
such appeal must go directly to Appel- 
late or Supreme Court (as in other civil 
cases); also makes it clear that pro- 


TRUSTS AND ESTATES 


visions 
of cont 
determ 
provisi 
to Cire 


H.B. 
to pro’ 
interes 
strume 
cary, 

writte1 
claime 
though 
cedent 
ment). 


H.B 
Provit 
terest: 
instru 
ficiary 
distril 
died | 
mente 


H.E 
vide © 
tor is 
in co 
real 
shall 


H.] 
authe 
respe 
of in 
ing : 
izes 
and 1 
disch 
term 


H. 
to m 
bate 
of p 
not | 
erty 
Min 
of n 
not 
to NV 


S. 
to | 
agal 
limi 
min 
bari 
test 
issu 
lett: 
ter 








ent 
On. 
nd 
Op- 


of 


vide 
ega- 
dmit 
rson 
nded 
e of 
iven 
d so 
ited; 
peti- 
un. 

but 

re- 
ding 


arge 
TOp- 
d so 
and- 
their 


| 187 
ation 
t of 
ment 


) and 
ppeal 
must 
when 
ppel- 

civil 

pro- 


‘ATES 





yisions are mandatory and that nature 
of controversy (not choice of appellant) 
determines identity of appellate court; 
provisions relating to bond on appeal 
to Circuit Court are also amended. 


HB. 569: Adds Secs. 15b, 15c and 15d 
to provide statutory procedure whereby 
interests passing under testamentary in- 
strument may be disclaimed by benefi- 
cary, in whole or in part, by filing of 
written instrument; in event of dis- 
claimer, property will be distributed as 
though disclaimant had predeceased de- 
cedent (or donee of power of appoint- 
ment). 


H.B. 570: (companion to H.B. 569): 
Provides statutory procedure whereby in- 
terests passing under non-testamentary 
instrument may be disclaimed by bene- 
ficiary, in which event property will be 
distributed as though disclaimant had 
died before effective date of non-testa- 
mentary instrument. 


H.B. 105: Amends Sec. 155 to pro- 
vide that additional bond which execu- 
tor is required to file in Probate Court 
in connection with sale or mortgage of 
real estate pursuant to power in will 
shall identify such real estate. 


H.B. 144: Amends Sec. 166 to redefine 
authority of Public Administrator with 
respect to administration of real estate 
of intestate who died leaving no surviv- 
ing spouse or known kindred; author- 
izs Public Administrator to “protect 
and manage” such real estate until he is 
discharged or his authority is sooner 
terminated by order of court. 


H.B. 249: Amends Secs. 2, 131 and 140 
to make it clear that provisions of Pro- 
bate Act relating to property or estate 
of person under age of twenty-one are 
not intended to apply to “custodial prop- 
erty” as defined in Uniform Gifts to 
Minors Act and to provide that definition 
of minority contained in Section 131 is 


not intended to apply to Uniform Gifts 
to Minors Act. 


S.B. 220: Amends Sec. 204 (relating 
to limitations on payment of claims 
against decedent’s estates) to add a new 
limitation period for cases of no ad- 
ministration; all claims which would be 
barrable under Section 204 if letters 
testamentary or of administration had 
issued will be barred in any event unless 


letters are issued within seven years af- 
ter death. 


S.B. 810: Amends Secs. 119 and 138 
to provide that no corporation shall act 
a conservator or guardian of an estate 
until it has filed a written acceptance 
on forms prescribed by court. 


H.B. 110: Amends Secs. 4 and 6 of 
8o-called Simplification of Transfers to 
and by Fiduciaries Act and adds Section 
ba to provide that no person who par- 
ticipates in transfer of security to or by 
a fiduciary shall be liable for participa- 
tion in breach of fiduciary duty unless 
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he acted with actual knowledge of 
breach; also stipulates that rights and 
duties of corporation in registering se- 
curity in fiduciary’s name or in making 
transfer pursuant to assignment by fidu- 
ciary are governed by laws of the state 
in which corporation is organized and 
that Act is intended to apply to rights 
and duties of persons other than issuing 
corporation with respect to acts and 
omissions in Illinois. 


H.B. 643: Amends Section 9 of IIli- 
nois Inheritance Tax Act relating to in- 
heritance tax waivers to provide that it 
shall not apply to intangible personal 
property of non-resident decedent and 
that Attorney General may prescribe 
form of affidavit (in lieu of formal 
waiver) which may be relied upon by 
corporations and their transfer agents 
in delivering or transferring property 
of decedents. 


H.B. 1167: Adds Section 6a to and 
amends Section 23 of Uniform Stock 
Transfer Act to provide that if adverse 
claimant to stock presents written notice 
of claim to corporation or transfer agent 
prior to transfer of stock on corpora- 
tion’s books, corporation shall notify ad- 
verse claimant immediately when shares 
are presented for transfer and shall then 
withhold the transfer for thirty days; 
and end of such period transfer shall be 
made unless it is restrained by court 
order. 


H.B. 1700: Amends Section 6 of Prin- 
cipal and Income Act to provide that 
any distribution of shares of corpora- 
tions other than distributing corporation 
pursuant to divestiture order of court 
or governmental agency shall be deemed 
principal except to extent distributing 
corporation indicates that distribution is 
in lieu of ordinary cash dividend. 


S.B. 219: Amends Section 19 of Limi- 
tations Act to provide that when cause 
of action survives against decedent and 
is not otherwise barred prior to issuance 
of letters testamentary or of administra- 
tion, action may be commenced against 
decedent’s personal representative with- 
in nine months after issuance of letters. 


S.B. 267: Amends Sections 30a and 30b: 
of Illinois Inheritance Tax Act relating 
to “pick-up” or “additional” tax im- 
posed by Illinois; changes method of 
computation of additional tax where only 
portion of decedent’s estate has taxable 
situs in Illinois and (unless decedent 
directs otherwise) gives executor right of 
reimbursement for additional tax if he 
is otherwise entitled to reimbursement. 
by federal or state law. 


S.B. 297: Adds Charitable Trust Act, 
providing for enforcement of certain 
charitable trusts by Attorney General 
and requiring certain charitable trustees 
to file governing instrument and periodic 
reports with Attorney General. 


S.B. 633: Amends Sec. 10 of Prin- 
cipal and Income Act to provide that 
proceeds from disposition of natural re- 
sources will be allocated to income if 
received as rent on lease but, if received 
as royalty or bonus or from working 
or net profits interest, etc., they will be. 
apportioned 27%% to principal (as a 
reserve for depletion) and balance to- 
income; amendment also covers the al- 
location of proceeds from production 
payment. 


S.B. 198: Adopts Uniform Commercial 
Code (effective July 1, 1962); Part 4 
of Article 8 dealing with registration of 
investment securities covers all aspects 
of transfer of securities, including trans- 
fer of securities by and to fiduciaries; 
inconsistent laws are repealed. 


S.B. 279: Amends Sec. 56 to provide. 
that when probate judge is interested 
in estate pending in his court, he shall 
call judge of another court of record to- 
handle estate; however, if he is inter- 
ested only as claimant or witness, he 
may continue to administer estate in all 
other respects. 

H.B. 774: Adds Uniform Disposition 
of Unclaimed Property Act, providing: 
that property in hands of banks, life- 
insurance companies, utilities, fiduciar- 
ies, courts, etc. which has not been 
claimed for periods of fifteen, seven or 
two years (depending on type of proper- 
ty involved) will be presumed aban- 
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doned and be deposited with State Treas- 
urer after publication of notice. 


MASSACHUSETTS 


Ch. 253: Amends Simultaneous Death 
Statute to cover situation where right of 
beneficiary to succeed to property inter- 
est is conditional upon his surviving an- 
other person, and there is no sufficient 
evidence that two have died otherwise 
than simultaneously, in which case bene- 
ficiary shall be deemed not to have sur- 
vived; exempts from application of 
statute situations where other provision 
is specifically made for distribution of 
property or different presumption as to 
survivorship is created. 


Ch. 254: Amends G.L. 206, Sec. 24 to 
provide that where Veterans Administra- 
tion is entitled to notice on probate ac- 
count and accountant certifies that estate 
does not exceed $5,000, Veterans Ad- 
ministration shall be deemed competent 
and disinterested party to represent per- 
sons unborn, unascertained or legally in- 
competent to act in their own behalf.” 

Ch. 271: Permits savings and loan 
accounts and national bank savings ac- 
counts held in trust to be paid to trustee 
or survivor. 


Ch. 403: Exempts from succession tax- 
ation residence held by spouses as joint 
tenants. 


MINNESOTA 


Ch. 14: Clarifies Sec. 525.411 regard- 
ing allowance of claims after expiration 
of filing time but within one year after 
filing of order for filing claims. 


Ch. 288: Amends Sec. 525.56 to per- 
mit trust company as guardian to invest 
in securities without approval of probate 
court. 


Ch. 698: Provides for apportionment 
of Federal death taxes. 


MISSOURI 


S.B. 47: Amends Secs. 473.060 and 
473.073 relating to proving of wills by 
commission or before court to delete re- 
quirement of finding that testator was 
of sound mind or competent to execute 
will; amends Sec. 474.290 by providing 
that widow may select as homestead al- 
lowance property of value in excess of 
homestead allowance and pay difference 
to estate, take undivided interest, or 
have partition. 

S.B. 48 (sub.) : Permits Probate Court 
to require bond of any testamentary 
trustee except surviving spouse or cer- 
tain corporate trustees; permits Probate 
Court to require written accounting by 
any testamentary trustee under trust 
created by will probated in state; gives 
Probate Court concurrent jurisdiction 
with Circuit Court in certain matters 
pertaining to testamentary trusts. 

S.B. 133: Permits corporate fiduciar- 


ies to register securities in name of 


nominee. 
S.B. 284: Makes all Probate Court 
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records open to public inspection and 
copying. 

H.B. 35: Requires Director of Rev- 
enue to keep papers in connection with 
collection of Inheritance Tax four years 
and permits destruction thereafter. 


NortTH CAROLINA* 


H.B. 741: Amends Sec. 30-15 to in- 
crease surviving spouse’s support allow- 
ance from $750 to $1,000, and makes 
changes in procedure for satisfying it. 


S.B. 207: Amends Sec. 28-170 to pro- 
vide that amounts withheld for income 
tax purposes shall be deemed to have 
been received for purposes of computing 
commissions of fiduciaries. 


Ch. 964: Permits corporate fiduciaries 
to invest in shares of stock of mutual 
trust investment company within stated 
limitations. 


H.B. 554 & 555: Provide that N. C. 
and Federal income tax refunds not in 
excess of $200 or $250 due to married 
taxpayer who filed separate return may 
be paid directly to surviving spouse. 

H.B. 671: Amends Sec. 28-112 to re- 
duce from six months to three months 
period within which action to enforce 
rejected claim must be instituted. 


S.B. 40: Amends Sec. 29-12 to provide 
that in case of illegitimate dying intes- 
tate, if there is no one entitled to take 
under Sec. 29-21 or 29-22, net estate 
shall escheat. 


S.B. 237: Provides that spouse may 
dissent when total value of will’s pro- 
visions for spouse’s benefit plus value of 
property passing outside will (1) is less 
than intestate share, or (2) is less than 
half net estate when there are no sur- 
viving children or lineal heirs or. par- 
ents, and establishes conditions pertinent 
thereto; provides that year’s allowance 
is to be made in money or other personal 
property (formerly crops, stock, other 
personal property on hand) of deceased 
spouse’s estate; makes other changes. 


H.B. 318: Amends Sec. 30-17 to in- 
crease child’s allowance to $300 from 
$250 and extend scope of allowance to 
include children under 18 (formerly 15). 


H.B. 302: Provides that examination 
of investments and bank statements re- 
quired may be made by Clerk of Superior 
Court of county in which guardian re- 
sides or in which securities are located, 
or where guardian bank or trust com- 
pany has principal office, or where securi- 
ties are located. 


S.B. 204: Exempts banks and trust 
companies from requirement of exhibit- 
ing investments and bank statements, 
when acting in fiduciary capacity, if cer- 
tificate executed by trust examiner em- 
ployed by governmental unit is ex- 
hibited to Clerk of Superior Court and 
shows that securities have been ex- 
amined within one year. 





S.B. 341: Allows removal of guardian. 
ship or trusteeship to county of regi. 
dence of cestui que trust. 

H.B. 609: Allows custodian of gift, 
of securities and money to minors to Use 
funds in his custody to purchase ingyr. 
ance on minor and designate minor's 
estate or dependent as beneficiary, 

S.B. 236: Provides that no gift to 
spouse shall be considered an advance. 
ment unless so designated in Writing 
signed by donor at time gift is made: 
revises Sec. 29-27, pertaining to death 
of advancee before intestate donor, and 
provides that value of advancement shal] 
be determined as of time original ad. 
vances came into possession or enjoy. 
ment, or when lineal heir or heirs of 
advancee came into possession or enjoy. 
ment, or at time of donor’s death, which- 
ever occurs first; amends Sec. 29-30 (b) 
to allow election of surviving spouse as 
to whether or not life estate should in. 
clude life estate in dwelling (formerly 
mandatory), and makes other changes, 


S.B. 38: Adds entire new chapter per- 
taining to acts barring property rights 
of spouses who have committed certain 
acts (e.g., divorce). 


OHIO 


S.B. 3: Amends and enacts’ various 
probate sections of Code relative to inter 
vivos and testamentary trusts, preter- 
mitted heirs, transfers of guardianship, 
claims of executors, and descent of es- 
tate derived from deceased spouse. 

S.B. 15: Provides for listing of in- 
come yield of investments defined in 
Sec. 5701.06(D) of Code on fiscal or 
calendar year basis, and empowers com- 
missioner to adopt rules governing use of 
such listing. 

S.B. 88: Clarifies authority of guar- 
dian in completing land contracts of 
ward. 

S.B. 211: Provides that grantee de- 
scribed in deed as “trustee” or “agent” 
may convey free of dower of his spouse 
unless spouse records an affidavit claim- 
ing interest in property. 

S.B. 381: Amends Sec. 5731.42 to 
provide that half of deposit account held 
jointly by husband and wife with right 
of survivorship may be paid to survivor 
without tax release. 

S.B. 415: Amends Sec. 5731.06 rela- 
tive to exemption from inheritance tax 
of certain property passing within mean- 
ing of Sec. 5731.02. 

S.B. 522: Permits renunciation of in- 
testate interests by filing written state- 
ment within 60 days after notice of hear- 
ing on inventory; such interest devolves 
as if person renouncing same had pre 
deceased decedent. 

H.B. 96: Amends Sec. 2741.04 rela- 
tive to dismissal by consent in civil 
action contesting validity of will. 

H.B. 288: Amends Sec. 2117.26, rela- 
tive to reimbursement of surviving 
spouse for funeral expenses, permitting 
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payment up to $500 within first four 
months. 

H.B. 620: Substitutes Gifts to Minors 
Act for Gifts of Securities to Minors 
Act. 

HB. 819: Amends Sec. 2109.04 to ex- 
empt trust companies from necessity of 
posting additional bonds for administra- 
tion of trusts or estates. 

HB. 96%: Provides that liability for 
state inheritance taxes on personal prop- 
erty shall run for ten years from filing 
of application for determination of tax 
rather than from date of death. 


OKLAHOMA 


H.B. 517: Amends Sec. 833 by making 
law concerning decedents estates ap- 
plicable to proceedings for sales of 
property by guardians out of estates of 
their wards. 

H.B. 774: Permits guardian of de- 
ceased intestate who leaves only personal 
property not exceeding $3,000 to dis- 
tribute estate as if he had been appointed 
administrator. 


OREGON 


Ch. 398: Amends Sec. 722.325 to re- 
lieve fiduciary from all liability upon in- 
vesting in certificates of savings and 
loan associations pursuant to court or- 
der, and to provide for reduction of bond 
to amount deemed reasonable by court. 

Ch. 417: Substitutes new provision for 
See. 116.185 governing payment of as- 
sets to foreign executor or administrator 
of nonresident decedent. 

Ch. 515: Requires administrator or 
executor who has filed final account 
to mail notice of same to unpaid credi- 
tors and each heir or legatee at least 20 
days before hearing. 


PENNSYLVANIA 
S.B. 223: Amends Sec. 1(b) of Wills 
Act of 1947 to eliminate phrase 


“whether the United States is engaged 
in war” from provision regarding revo- 
cation of wills executed by service men 
over 18 years of age; amends Sec. 14(13) 
relating to liens on real estate for pecuni- 
ary legacies of more than $100. 

8.B. 469: Adopts full prudent man rule 
with respect to fiduciary investments in 
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corporate bonds and preferred and com- 
mon stocks. 

Act 296: Removes $5000 limitation on 
investments in interest-bearing deposits. 

Act 362: Amends Sec. 1(2) of Estates 
Act of 1947 to define conveyance to in- 
clude any act by which power of ap- 
pointment, whenever given, is exercised. 


RHODE ISLAND 


Ch. 74: Substitutes Uniform Gifts to 
Minors Act for Gifts of Securities to 
Minors Act. 


TEXAS 


S.B. 269: Modifies Sec. 367 and 369 
relating to leases as to shut-in gas wells, 
pooling and unitization. 


H.B. 670: Amends Sec. 46 of Probate 
Code to permit spouses by written agree- 
ment to create joint estate out of their 
community property, with right of sur- 
vivorship. 


VERMONT 


Act 66: Amends 14 VSA 1492 (c) 
relating to distribution of damages re- 
covered for wrongful death by providing 
that such recovery shall be distributed 
by court to spouse and next of kin in 
proportion to pecuniary injuries suffered 
by each. 

Act 87: Amends 14 VSA 1260 relating 
to order of distribution of insolvent es- 
tates by increasing priority distribution 
to employees for wages earned within 
three months of death from $50 to $150. 

Act 208: Validates devise or bequest 
to a trust (whether amendable or re- 
vocable, or both) provided trust is identi- 
fied in testator’s will and its terms are 
set forth in written instrument executed 
before or concurrently with execution 
of will. 


WEST VIRGINIA 


Ch. 16: Adopts Uniform Act for 
Simplification of Fiduciary Security 
Transfers. 

S.B. 126: Permits consolidation, for 


collective investment, of funds held for 
charitable institutions; if trustee is cor- 
porate fiduciary, it may invest such funds 
in its common trust fund. 
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H.B. 281: Adopts Uniform Testamen- 
tary Additions to Trusts Act. 


WISCONSIN 


Ch. 25: Amends Sec. 323.07 to permit 
testamentary trustee on accounting to 
file certificate of bank examiner or certi- 
fied public accountant covering assets 
held by trustee, in lieu of producing 
same physically for court examination. 

Ch. 49: Adds provision to Uniform 
Principal and Income Act to cover dis- 
position of probate income. 

Ch. 264: Provides that when intestate 
decedent leaves no issue of previous mar- 
riage, surviving spouse shall receive 
the greater of sole child’s share (or one- 
third in other cases) and all residue of 
personal estate up to $10,000. 

Ch. 403: Confers upon successor trus- 
tee same powers granted by instrument 
to original trustee; permits bequests to 
trust created under will of another per- 
son executed or modified prior to death 
of person making bequest. 


P, PHILIP LACOVARA, 
York, N. ¥. 


TED E. BLuM, Miami, Fla. 

BrucE T. BUELL, Denver, Colo. 

HAROLD L. DIVELBESS, Phoenix, Ariz. 
LERoy F. Ericsson, Madison, S. D. 
WILLIAM C, FARRER, Los Angeles, Cal. 
MoRTON ROB GALANE, Las Vegas, Nev. 
ROBERT M. GorDON, Portland, Ore. 
GRANGER HANSELL, Atlanta, Ga. 
EDWIN H. HAsTINGs, Providence, R. I. 
JAMES E. HEwirtTt, Lincoln, Neb. 
MarTIN D. HEYERT, New York, N. Y. 
COLEMAN KARESH, Columbia, S. C. 
LERoy M. LAcEy, Kokomo, Ind. 
HENRY A.- LESLIE, Birmingham, Ala. 
RoBERT B. LuoypD, JR., Greensboro, N. C. 
JOSEPH A. Luyckx, Detroit, Mich. 

W. GispBs MCKENNEY, Baltimore, Md. 
WILLIAM E. MIKELL, Burlington, Vt. 

J. S. MONTGOMERY, JR., Princeton, N. J. 
Davip H. Morton, St. Joseph, Mo. 
JOHN W. PERKINS, Exeter, N. H. 
RODNEY ROBERTSON, Boston, Mass. 
RALPH M. SHULANSKY, Hartford, Conn. 
CHARLES P. SIEBOLD, Madison, Wis. 
JOHN H. Topp, Memphis, Tenn. 
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Report of the Committee on 


SIGNIFICANT TRUST AND PROBATE DECISIONS” 


I — ADMINISTRATORS AND EXECUTORS 


Use of Foreign Law as a Matter of 
Comity 


Trust Company of Morris County v. 
Nichols (N.J.) 62 N.J. Super. 495. 
Trusts of husband and wife had been 
created in New Jersey at a time when 
each was domiciled there. The trust 
property had always been in the custody 
of a New Jersey trustee. The wife later 
executed a will in California. California 
had a statute providing for the prora- 
tion of Federal Estate Tax on the prop- 
erty required to be included in the gross 
estate of the decedent. New Jersey had 
a similar statute. 


The Court held that a federal court 
should determine the federal estate tax 
question. However, it pointed out that 
the California apportionment statute was 
not repugnant to the public policy of 
New Jersey but on the contrary was 
similar to the New Jersey law. It there- 
fore concluded that equitable apportion- 
ment of taxes should be made as to the 
wife’s trust in accordance with the Cali- 
fornia statute and that the California 
statute would be applied by the New 
Jersey court as a matter of comity. 


Right to Letters of Administration 


In re Stickelbaut’s Estate (Cal.) 6 
Cal. Rptr. 7 (9/60, p. 864). 


Estate of a Still Born Child 


In re Strong (N.J.) 65 N.J. Super. 
576. An expectant mother died as a 
result of injuries sustained in an auto- 
mobile accident. A few minutes after 
her death she was delivered by cesarean 
section of a six to seven month foetus 
born dead. The mother left surviving 
her husband and another infant daugh- 
ter. 

The husband made application to the 
Surrogate Court for Letters of Ad- 
ministration ad prosequendum on behalf 
of the estate of his deceased wife and 
also of the supposed estate of the child 
born dead. Letters were issued to the 
estate of the mother but were denied 
for that of the child on the ground that 
the foetus was not provided “viable.” 

The legal question as to the existence 
of a cause of action for the tortious 
causation of death before birth was left 
unanswered since the alleged tortfeaser 
was not a party below or on the appeal. 
Since, however, the issuance of Letters 
of Administration ad proseqcuendum was 


*More than 100 caces in this report were previous-- 


ly reported in TRUSTS AND ESTATES and are omitted 
here. Citations are given to T&E. 
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a prerequisite to the maintenance of a 
death action, the Court pointed out that 
the only practical way in which a de- 
termination of the meritorious question 
might be had upon argument and with 
binding effect would be for the Letters 
to issue, but without prejudice, so that 
a proper suit might be prosecuted in 
which the defendant would have an op- 
portunity to be heard as to the merits. 
Remanded with directions to order the 
issuance of Letters of Administration 
ad prosequendum, without prejudice to 
the question whether the cause of action 
would lie against the alleged tortfeasor. 


Administrator’s Claim 


In Re Estate of Smith (Colo.) 359 P. 
2d 1020 (4/61, p. 376). 


Claims Against Estate 


Lewis v. Lewis (Miss.) 125 So. 2d 286 
(3/61, p. 280). 


Executor’s Power to Option 


Adler, Extrx. v. Adler (Ga.) 216 Ga. 
553 (4/61, p. 377). 


Compensation of Executors and Trustees 


In re Armour’s Will (N.J.) 166 A. 
2d 3876. Plaintiffs were Executors and 
Trustees of decedent’s estate. They con- 
tended that they were entitled to double 
commissions on income which came into 
their hands as executors and was then 
transferred by them on their books to 
themselves as trustees. The estate was 
a very large one, and the executors 
found its administration complex and 
lengthy. 


The Supreme Court pointed out that 
collection and distribution of the income 
as dictated by the will was a trust func- 
tion upon the death of the testator, and 
that the function was a composite one, a 
single service for which a single com- 
mission was warranted. Therefore, when 
the executors collected income which 
must be paid upon the death of the 
testator as required by trust, they should, 
be regarded as acting as trustees in 
doing so. The Court therefore allowed 
the full commission which the plaintiffs 
had taken as executors but refused them 
any further award for commissions as 
trustees. 


Attorney’s Fees 

In re Hoxey’s Will (N.M.) 352 P. 2d 
652 (8/60, p. 767). 
Distribution of Income 


Whitman v. Lincoln Bank & Trust Co. 
(Ky.) 340 S.W. 2d 608 (3/61, p. 281). 





Surcharge of Executor 

Jones Estate (Pa.) 162 A. 2d 408 
(11/60, p. 1116). 
Probate Not Required 

In re Horger’s Estate (Ore.) 358 P, 
2d 484 (2/61, p. 159). 
Homestead Allowance 

Schubel v. Bonacker (Mo.) 331 S.W. 24 
552 (5/60, p. 501). 
Liability of Husband for Wife’s Funeral 
Expenses 

Kertman v,. Gallentine (Ind.) 169 N.E. 
Sd 1 (11/60, p. 1115). 
Inheritance Taxation 

In re Birkland’s Estate (Wash.) 353 
P. 2d 667 (9/60, p. 867). 


People of Colorado v. Isabel B. Bejar- 
ano (Colo.) 358.P. 2d 866 (3/61, p. 282), 


Classification 
heritance Tax 


of Beneficiary for In- 


Dennis, Executor v. Commissioner of 
Corporations and Taxation (Mass.) 165 
N.E. 2d 893 (10/60, p. 1003). 

People v. White (Colo.) 355 P. 2d 963 
(12/60, p. 1205). 

People v. Nester (Colo.) 356 P. 2d 130 
(12/60, p. 1205). 


Computation of Inheritance Tax 


Emanuelson v. Sullivan (Conn.) 161 
A. 2d 788 (10/60, p. 1003). 


In re Broders’ Estate (Ore.) 355 P. 
2d 738. Decedent and wife entered into an 
antenuptial agreement herein the wife 
renounced her statutory rights of in- 
keritance in return for decedent’s will- 
ing her certain property. Two years later 
the decedent died without a will. De- 
cedent’s sister was appointed adminis- 
tratrix of his estate. The wife began 4 
suit contending the antenuptial agree- 
ment was void. This suit was compro- 
mised on the basis of the wife receiving 
a much larger share of the decedent’s 
estate than she would have received 
under the antenuptial agreement. The 
wife’s suit was dismissed with prejudice 
upon redching this compromise. 


This is an appeal from the deter- 
mination of the lower court that the in- 
heritance tax should be computed on 
the basis of what the parties would have 
received had the antenuptial contract 
controlled the distribution of the estate. 
The administratrix appealed. 

The Supreme Court affirmed the judg- 
ment and likened the situation in this 
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case to tue settlement of a Will contest 
where the terms of the Will would gov- 
ern the distribution of the estate for in- 
heritance ‘ax purposes, 

Loeb Estate (Pa.) 162 A. 2d 207 
(10/60, p. 1003). 


Taxability of Insurance Proceeds 


In re Esiate of Mendelhall (Cal. App.) 
6 Cal. Rptr. 45 (9/60, p. 867). 


Express Direction to Pay Taxes 


In re William G. Barnhart’s Estate 
(N.H.) 162 A. 2d 168. The widow of testa- 
tor took against the will, and claimed that 
her statutory share should not be de- 
creased by any portion of the Federal es- 
tate tax, her husband’s will having direct- 
ed that all “transfer, inheritance, legacy 
and succession and estate taxes that may 
be imposed in any jurisdiction upon any 
part of my estate or upon any of the 
gifts, legacies, bequests or devises here- 
in’ should be paid by the residuary 
estate. 

The Court held that under the ap- 
plicable state statute, the widow was en- 
titled to $7,500.00 and one-half of the 
remainder above that sum from testator’s 
person estate “remaining after payment 
of debts and expenses of administration.” 
The Court stated that while Federal 
estate tax constitutes a lien on the gross 
estate, it is not a debt within the mean- 
ing of the election statute, nor is it an 
expense of administration. Despite her 
election to take against the will, the 
widow was entitled to the benefit ac- 
corded all beneficiaries by the testator’s 


direction that all taxes be paid from the 
residue, 


Apportionment of Taxes 


Hoffman Estate (Pa.) 160 A. 2d 237 
(6/60, p. 615). 


II — Trusts 
Spendthrift Trust 


Shelley v. Shelley (Ore.) 345 P. 2d 
282 (9/60, p. 862). 


DuPont v. DuPont (Dela.) 160 A. 2d 
568, Plaintiffs, the wife and minor chil- 
dren of defendant, brought suit to re- 
quire payments from the defendant for 
their support. The husband was benefi- 
cary of three spendthrift trusts, and 
the separate issue considered in this 
decision was whether or not the hus- 
band’s remainder interests in these trusts 
would be available either through action 
by the defendant or by judicial process 
to meet any maintenance order that 
might be entered in favor of the plain- 
tiffs. 

The Court held that if the plaintiffs 
proved their right to support, the Court 
wovld assume that no money was avail- 
able through execution process or liens 
against the husband’s interest in the 
‘pendthrift trusts, but the Court in the 
future might enter a support order 
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which would in effect require the hus- 
band to make a loan to pay support. The 
decision was based on the Court’s reason- 
ing that the proposed order recognizing 
the feasibility of a loan was a classic 
order in personam, and would in no 
way apply directly to the trusts or 
trustees or strike down the spendthrift 
provisions of the trust. 


Wilmington Trust Company v. Car- 
penter (Dela.) 168 A. 2d 306 (5/61, p. 
489). 


Estate of Strakian (Cal.) 178 A.C.A. 
847 (5/60, p. 501). 


Termination 


Delaware Trust Company, et al. v. 


Davis (Dela.) 163 A. 2d 588 (11/60, p. 
1407). 


Ajax Electrothermie Corp. v. First 
Nat'l Bank of Princeton (N.J.), 165 A. 
2d 513. Testator had established a trust 
under his will with the income to go to his 
wife for life and after her death pro- 
viding for monthly payments of $150.00 
te his sister for her lifetime. The bal- 
ance of the income was to be paid over 
to Ajax Electrothermic Corporation to 
be used directly for the sole benefit of 
its officials and its employees. Upon the 
death of the sister, the trust assets 
were to be paid over to Ajax for the 
sole benefit of its officials and employees. 
The testator further provided that in 
the event that Ajax was merged, amal- 
gamated, reorganized, sold or combined 
with some other corporation, then the 
trustee was to determine to the best of 
its ability if the personnel of Ajax re- 
mained intact and upon such termina- 
tion to pay over the trust funds to the 
substituted organization. The testator 
also provided that, if any beneficiary 
could not be ascertained or refused or 
was prohibited from accepting any of 
the benefits under the will, then the testa- 
tor’s personal representatives were 
authorized to give the trust assets to 
charity. 

Ajax later sold all of its assets to 
Magnethermic Corporation. Ajax per- 
sonnel were employed by Magnethermic, 
and none remained in the employ of 


Ajax. At the time of the sale, former 
officials and employees of Ajax could 
be readily identified as a group within 
Magnethermic. These persons were, at 
the time of the litigation construing the 
will, in the process of being transferred 
to various divisions of Magnethermic and 
no longer remained intact, substantially 
as a whole. 

Held that it was not necessary for the 
employees to maintain their group identi- 
fication after absorption of the corpora- 
tion by another and until the death of 
the life beneficiary in order to qualify 
for the distribution of trust income and 
corpus. Further held that, since the class 
of employees who could qualify as bene- 
ficiaries had been closed by absorption 
of the corporation by another, accelera- 
tion and termination of the trust would 
not frustrate the testator’s intent. 


Matter of Moses Gardner (N.Y.) 12 
A.D. 2d 477. In a seemingly obtuse provis- 
ion testator directed in his carefully draft- 
er will that the trust therein established 
should continue “until the death of my 
(two) granddaughters” then aged 11 and 
4 years, meanwhile to pay income equally 
to his three children “. . . and upon the 
death of my two granddaughters .. .” 
to pay the principal to his three children 
in equal shares, the share of any child 
dying before termination of the trust to 
go to his issue per stirpes. The three 
children of the testator having died and 
the trust still continuing, the grand- 
daughters sought a determination declar- 
ing the trust at an end notwithstanding 
that the term provided by the testator’s 
will has not yet ended urging that the 
“natural term” of the trust was the lives 
of the three primary beneficiaries. 

Held: The trust will continue; there 
was a present gift to the three children 
of testator subject to being divested in 
favor of their issue as to any one of 
them not surviving the duration of the 
trust; rejecting the notion of any al- 
leged or “natural term” there being 
an otherwise lawful direction setting 
the duration of the trust, the court re- 
fused to overturn it and accelerate the 
remainders upon the death of the last 
of testator’s three children to die. 
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Revocation 

Matter of Mordecai (N.Y.) 
N.Y.S. 2d 899 (10/60, p. 1002). 
Vesting of Interests 


In re Warner’s Estate (Cal. App.) 7 
Cal. Rptr. 319 (10/60, p. 1002). 
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Totten Trusts 


Pavlinko Estate (Pa.) 160 A. 2d 554. 
The decedent and his wife during their 
lifetime had a joint savings account. Up- 
on the death of the wife the decedent 
transformed the account to read: “Vasil 
Pavlinko in trust for Elias Martin.” 
Martin was his ‘vife’s brother. The de- 
cedent kept control of the passbook until 
his death when the balance on deposit 
was paid to Martin. 

The decedent’s administrator’s peti- 
tion to compel repayment of the money 
to the estate was dismissed and the 
Supreme Court affirmed. Where there 
was an account created by one person in 
trust for another, this is sufficient, in 
the absence of evidence of a different 
intention, to create a revocable or tenta- 
tive trust in favor of the named bene- 
ficiary. In so holding, it adopted the view 
of §58 (comment a) of the Restatement 
of Trusts. 


Accumulations 


Wheelock Estate (Pa.) 
(12/60, p. 1204). 


164 A. 2d 1 
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Usufructs 


Peyton v. Hammonds (La.) 125 So. 
491. The heirs of decedent entered into 
a contract to sell certain of decedent’s 
property. The buyer alleged defects in 
title because of decedent’s will which, 
after directing that the estate be divided 
among the heirs “subject, however, to 
the usufruct hereinafter created 
I give and bequeath to [my niece]... 
an extra portion, a usufruct on my es- 
tate to the extent that she will be paid 
therefrom the sum of $150.00 per 
month . . .” for life. The Court held 
that a trust was not created but rather 
an interest in the nature of an annual 
legacy and that this interest could be 
sold and good title given. 


Illusory Trust 


Anna D. Freed v. Judith Realty and 
Farm Products Corporation (Va.) 113 
S.E. 2d 850 (7/60, p. 700). 


Degree of Skill and Care 


Lerch Estate (Pa.) 159 A. 2d 506 
(6/60, p. 612). 


Discretionary Trusts 


Culver v. Culver (Ohio) 169 N.E. 2d 
486. Settlor created an inter-vivos trust 
with defendant bank as trustee. The 
trust income was payable to settlor for 
life, and then to his children and their 
issue, with remainders over to them. 
During the settlor’s life the trustee was 
also authorized, “in its absolute and un- 
controlled discretion,” to make payments 
of principal to the settlor “in the event 
of an emergency effecting [sic] him, 
his wife or children.” Subsequently the 
settlor and his wife were divorced, and 
a separation agreement providing for 
support payments to the wife was incor- 
porated into the divorce decree. 


Settlor did not make the required pay- 
ments, and the bank was ordered to pay 
the trust income to the ex-wife. The ar- 
rearage was reduced to judgment, and 
the trustee was further ordered to pay 
this judgment out of the principal of 
the trust. The Court of Appeals reversed 
and held that the ex-wife had not 
proven the existence of an “emergency.” 
The trustee’s refusal to exercise its dis- 
cretion or to pay the judgment was fully 
justified because the ex-wife had ob- 
tained the trial court orders without per- 
mitting the trustee to first determine 
for itself whether an “emergency” ex- 
isted. 


Foreign Fiduciaries 


Frank Trust (Pa.) 62 A. 2d 680 
(11/60, p. 1116). 
Contingent Remainders — Implied Con- 


dition of Survivorship 

Booth Trust (Pa.) 161 A. 2d 376. The 
settlor in 1937 created a trust with her- 
self as primary, and her daughter as 





secondary, life beneficiaries. After the 
latter’s death, one-sixth of the corpus 
was to be distributed to one Mary Maud 
Henninger “and in the event of her 
prior death then in equal shares to he 
children . . .” The settlor reserved fo, 
herself and after her death, for her 
daughter, power to revoke or amend the 
trust and to alter or eliminate the jp. 
terests of any beneficiary. The trust 
moreover, contained the following lan. 
guage: “It being the intent and purpose 
of the Donor that none of the named 
beneficiaries shall be presumed to have 
any interest in the fund held hereunder, 
either vested or contingent or otherwise 
prior to the death of the survivor of 
(the settlor and her daughter).” 

The settlor’s daughter, after her 
mother’s death, amended the trust to 
reduce Mary Maud’s interest to a life 
estate, and upon her death the principal 
of her share in equal shares to her 
children “who may be living at the time 
of her death .. .” Mary Maud died in 
1953 survived by a son and daughter, 
but the son pre-deceased the settlor’s 
daughter. 


Mary Maud’s daughter contended that 
there was an implied condition of sur- 
vivorship in addition to the expressed 
condition. 

The Supreme Court held that, despite 
the language referred to, the only con- 
dition which had to be met was the 
survival of Mary Maud. The language as 
to vesting was inserted only in an excess 
of caution and to assure that none of the 
named beneficiaries would have any kind 
of an interest which would have pre- 
vented the settlor or her daughter from 
amending the trust. 


Deviation from Investment Instructions 


In re Trusteeship under Agreement 
with Mayo (Minn.) 195 N.W. 2d 900 
(12/60, p. 1204). 


Trustee’s Authority 


Carroll v. Hastings College (Neb.) 


108 N.W. 2d 223 (6/61, p. 597). 


Rule Against Perpetuities 


Mikalof Estate (Pa.) 160 A. 2d 103 
(9/60, p. 866). 


Finkbeiner v. Finkbeiner (Ohio) 165 
N.E. 2d 825 (6/60, p. 613). 


Gwinner v. Schoeny (Ohio) 171 N.E. 
2d 728. The residuary clause of de- 
cedent’s will created a trust for the bene- 
fit of his five children and their issue. 
Five paragraphs of the will, each nam- 
ing one of the children, provided as fol- 
lows: “Out of the income and/or princl 
pal of said trust fund there shall be 
paid the sum of two hundred ($200) dol- 
lars each month to my son, . . ., during 
his lifetime and after his death the 
said payments of $200 each month shall 
continue and be paid to his issue, Pe 
stirpes.” 

The Probate Court held that the rule 
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against »erpetuities was violated and 
that the whole trust estate descended as 


intestate »roperty. On appeal, the Court 
of Appeis held that these provisions 
should no’ be treated as class gifts, and 
they violuicd that rule only with respect 
to payme?:is to issue not in being at the 
children’s ‘uture deaths. The court rea- 
sons that not only were the inter- 
ests of de:«dent’s children vested at his 
death, but that the interest of each of 
their issue in being at their respective 


deaths would vest at such deaths. The 
Court rescrted to the doctrine of infec- 
tious invalidity, and further held that, 
under the circumstances, decedent would 
have wanted only the interests of his 
children preserved, and that the inter- 
ests of all their issue must fail. 


Colorado National Bank v. McCabe 
(Colo.) 353 P. 2d 385 (9/60, p. 865). 


Nelson v. Mercantile Trust Co. (Mo.) 
335 S.W. 2d 167 (8/60, p. 769). 


Appointment of Successor Trustees 


Home National Bank of Brockton Pe- 
titioner (Mass.) 168 N.E. 2d 267 (9/60, 
p. 864). 


Will Construction 


Second Bank-State Street Trust Co. v. 
Pinion (Mass.) 170 N.E. 2d 350 (2/61, 
p. 157). 


Bank of Delaware, Executor v. Bank 
of Delaware, Successor Trustee (Dela.) 
161 A. 2d 430 (8/60, p. 769). 


Capital Gains Dividend Held Income 


Rosenburg v. Lombardi (Md.) 160 A. 
2d 601 (6/60, p. 613). 


Conflict of Laws 


Stetson v. Morgan Guaranty Trust Co. 
(Conn.) 164 A, 2d 239. Decedent and his 
wife created five trusts in 1927 with de- 
cedent as trustee. At the time of the 
creation of the trusts all parties were 
domiciliaries of Connecticut. Decedent 
died in 1959 and probate was had in 
Connecticut. Defendant, located in New 
York, became successor trustee. Corpus 
consisted of stock and a bank account. 
The stock certificates and account were 
in New York. The trust instruments were 
silent as to the law to be applied to them. 
Plaintiffs claim that the administration of 
the trusts should be governed by laws of 
Connecticut. Held: The law of Connecti- 
cut would be applied. 


Liability of Transfer Agent 
Holmes v. Birtman Electric Company 
(Ill.) 18 Ill. 2d 554 (6/60, p. 611). 


Acceleration of Remainders 


Wallich v. Wallich (Utah) 350 P. 2d 
614 (7/60, p. 700). 


Court Confirmation of Sale 


Estate of Strass (Wisc.) 105 N.W. 2d 
558 (2/61, p. 157). 
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Attorney’s Fees 


Detroit Trust Co. v. Blakely (Mich.) 
103 N.W. 2d 413 (9/60, p. 864). 


Attorney’s and Guardian’s Fees 


Farish v. Jewett (Fla. App.) 120 So. 
2d 642. In a guardianship matter the 
County Judge entered an order authoriz- 
ing appellee as guardian to pay to appel- 
lants the sum of $5,090.00 as attorneys’ 
fees and to pay himself $4,090.00 for his 
services as guardian. At that time ap- 
pellee was a partner in the law firm of 
appellants. Some months later the guar- 
dian filed a petition for discharge of at- 
torneys, his association with appellants’ 
firm having been dissolved. Appellants 
answered the petition, asserting they had 
never received the $5,090.00 and that they 
would withdraw as attorneys upon pay- 
ment of the fees. The guardian then 
claimed that he should receive credit on 
the $5,090.00 for four checks totaling 
$4,900.00 issued to him personally in pay- 
ment of the guardian’s fee allowed and 
by him endorsed over to the partnership 
before the dissolution of his association 
with the partnership. The Appellate 
Court held that appellee’s election to as- 
sign the funds payable to him for his 
guardian’s fee did not alter the obliga- 
tion of the guardianship estate to pay to 
appellants the sum of $5,090.00 in com- 
pliance with the County Judge’s original 
order. 


Charitable Trusts 


Pruner Estate (Pa.) 162 A. 2d 626 
(11/60, p. 1114). 


In re Estate of Carlson (Kan.) 187 
Kan. 543 (4/61, p. 376). 


McClure v. Carter (Va.) 116 S.E. 2d 
260 (12/60, p. 1202). 


Cy Pres 


Matter of Scott (N.Y.) 8 N.Y. 2d 419. 
Decedent left the remainder of his es- 
tate ($1,600,000.00) to a New York City 
Church “for the purpose of erecting and 
maintaining, in such place as they may 
select, a building or buildings for the 
care of persons suffering from tubercu- 
losis to be called the Scott Memorial 
Home.” Between the date of death (1912) 
and the date when the intervening trust 
terminated (1957) there was no need for 
the erection of a building for the stated 
purpose and the church sought a decree 
permitting the use of the funds for the 
completion of its own building and the 
balance to be set up as a trust fund to 
be known as the Scott Memorial Fund, 
the income to be used for the mainte- 
nance of the Church building and gen- 
eral charitable uses in the discretion of 
the Church. The Court of Appeals denied 
this application stating that it was the 
testator’s intention from the quoted lan- 
guage that (1) testator’s name be con- 
nected with a building erected for the 


benefit of mankind, (2) that it be erected 
and maintained by the Church, and (3) 
to aid tubercular patients. The Court di- 
rected that such a building should be 
erected with the money and remanded 
the case to effectuate the decision. 


In re Gramespacher’s Estate (Cal. 
App.) 11 Cal. Rptr. 437. Decedent stated 
in J Third of his Will that he had two 
children and that he had made provisions 
for them in his insurance policies. Fifth 
provided that if any of the charitable 
gifts made in the Will should be held in- 
valid that that portion of the estate 
“shall be distributed to Robert S. John- 
son, Reverend John De Young and Mary 
Westbrook, as joint tenants, personally 
or to the survivor of them. However, in 
no event nor under any circumstances 
shall any part of my estate go to my 
relatives ...” § Seventh contained a non- 
contest provision. 


The Court held that even if the trust 
provisions of the will were void or if 
valid were for charitable purposes and 
therefore good only as to one-thrd of the 
estate, the sons were not in a position to 
object since they were not pretermitted. 
The Court also rejected the contention 
that the alternative disposition, if the 
trust should fail, did not impose to the 
three named persons a trust upon them 
by the use of the words “shall be distrib- 
uted.” They were to take “personally.” 











PROPERTY 
IN CANADA 


The appointment of National 
Trust Company as ancil- 
lary administrator expe- 
dites the realization 
and transfer of 
American owned 
property in 
Canada. 


Enquiries Invited 


National 


‘Trust 


COMPANY 


LIMITED 





20 King Street East 
Toronto, Canada 


Montreal Hamilton Winnipeg 
Edmonton Vancouver Victoria 
Calgary 





Assets Under Administration 


Exceed $763,000,000 
Annual Report on Request 























951 








III, — WILLS AND INHERITANCE 
Exoneration 


Miller Estate 
(3/61, p. 281). 


Furlong v. Teybourne (Fla.) 121 So. 
2d 797 (11/60, p. 114). 


Florio v. Greenspan (Mass.) 165 N.E. 
2d 753 (9/60, p. 865). 


Estate of Budd (Wis.) 105 N.W. 2d 
358. Wife devised real estate to her hus- 
band conditioned upon his not selling, 
transferring, etc. for five years from her 
death. The property was encumbered by 
a mortgage. 

Held: The husband took a fee simple 
and the attempted restraint on alienation 
void as being inconsistent with wife’s in- 
tent to give her husband a fee simple. 
The will evidenced no intent as to whether 
or not the property was to pass subject 
to or free of the mortgage. Therefore, as 
under the common law rule, the mortgage 
was to be satisfied from the personal 
property of the estate. 


(Pa.) 166 A. 2d 10 


Reciprocal Wills 

Foulks v. State Savings of Ann Arbor 
(Mich.) 106 S.W. 2d 221 (2/61, p. 159). 
Joint and Mutual Wills 


Ugent v. Boehmke (Fla. App.) 123 
So. 2d 387 (1/61, p. 87). 


Weiss v. Storm (Fla. App.) 126 So. 
2d 295 (8/61, p. 749). 
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Father Flanagan’s Boys’ Home v. Tur- 
pin (Iowa) 106 N.W. 2d 6387 (4/61, p. 
379). 


Estate of Croulek (Iowa) 107 N.W. 
2d 77 (5/61, 490). 


In re Baughman’s Estate (Ill.) 170 
N.E. 2d 557 (3/61, p. 282). 


Abatement 


Osborn v. Osborn (Mo.) 334 S.W. 2d 
48 (8/60, p. 771). 


Ademption 


Matter of Robert P. Griffing, Jr. 
(N.Y.) 11 A.D. 2d 709. Testator, an at- 
torney, by his will dated January 20, 
1953, provided that upon the death of the 
life beneficiary, his trustee “pay and de- 
liver 200 shares of General Electric Co. 
stock to my stepson, James Lord, Jr. It is 
my desire that the said stock be such as 
I hold at the date hereof, or in the event 
that there does not remain in my estate 
200 shares of said stock, I direct that any 
deficiency be made up at the rate of 
$35.00 per share.” At this time the stock 
was selling at $70.00 per share; on May 
5, 1954, as a result of a 2 for one stock 
split, testator, who owned at all times 
since August 31, 1944 at least 400 shares 
of General Electric Co. stock, had his 
holdings triple in share volume. Testa- 
tor died on January 7, 1956 and the life 
beneficiary on January 3, 1959. The step- 
son now seeks not only the 200 shares 
bequeathed but also the 400 additional 
shares attributable to the said 200 shares 
as a result of the 1954 stock split. 

Held: For the stepson. This was a spe- 
cific not a general legacy. If not found in 
the estate at death, ademption would re- 
sult (and the substitutional cash gift 
take effect) but being found in the estate 
at death, the stepson is entitled to the 
“same proportionate equity in the (Gen- 
eral Electric) company as the number of 
bequeathed shares (200) had when the 
will was made.” 


Joint Account with Right of Survivor- 
ship 

Sullivan v. Chase Federal Savings & 
Loan Assn. (Fla.) 119 So. 2d 78 (8/60, 
p. 768). 
Inconsistent Wills 

In re Estate of Lehmer v. Lehmer 
(Colo.) 357 P. 2d 89 (3/61, p. 283). 
Comingling of Separate and Community 
Property 


In re Arstein’s Estate (Cal. App.) 
10 Cal. Rptr. 772 (4/61, p. 376). 


Right to Appeal from Order of Distri- 
bution 


In re Wiswall’s Estate (Ariz.) 358 
P. 2d 172 (3/61, p. 280). 


Charitable Gifts 


Estate of Anderson (Cal. App.) 3 Cal. 
Rptr. 697 (6/60, p. 610). 





Forfeiture 


Erskine v. Board of Regents of Uni. 
versity of Neb. (Neb.) 104 N.W. 24 295 
(12/60, p. 1207). 


Lost Wills 


In re Schade’s Estate (Ariz.) 351 p, 
2d 173 (7/60, p. 703). 


Conflict of Laws 


In re Binkow'’s Estate (Fla. App.) 
120 So. 2d 15 (8/60, p. 770). 


In re Estate of Brace (Cal. App.) 4 
Cal. Rptr. 683 (7/60, p. 699). 


Vesting 


Matters of Powers (N.Y.) 8 N.Y. 4 
1102. Decedent willed her estate to her 
husband and provided that in the event 
he predeceased her then to her sister-in- 
law “to have and to hold the same unto 
her, her heirs, legal representatives and 
assigns absolutely and forever. The hus- 
band predeceased the testator by one 
month and the sister-in-law predeceased 
the testator by six years. She was sur. 
vived by two children. The Court held 
that the bequest to the sister-in-law 
lapsed and directed payment of the funds 
to the New York City Treasurer for the 
benefit of unknown heirs, next of kin or 
distributees of decedent. The Court re- 
jected the argument that the words “her 
heirs, legal representatives and assigns” 
were words of substitution rather than 
words of limitation. 


Matter of Larkin (N.Y.) 9 N.Y. 2d 88. 
Decedent gave to his wife life use of the 
family residence and income from a trust 
for her life and provided that, on her 
death the remainder of the trust be di- 
vided between two of his sons, including 
John. In a separate paragraph (Elev- 
enth) of the will he directed that “in the 
event any of my said sons should die 
leaving descendants, said descendants 
shall take the share of any such deceased 
son, per stirpes and not per capita.” John 
predeceased his mother survived by his 
widow and three children and in his will 
he bequeathed his entire estate to his 
widow. The question before the Court was 
whether or not the remainder interest of 
John indefeasibly vested at the death of 
the testator so that it would pass to his 
wife under his will, rather than to his de- 
scendants as a substitutional gift under 
the will of his father, the testator. 

Held: It passed to the children under 
Paragraph Eleventh. 


Hope Estate (Pa.) 159 A. 2d 19 
(5/60, p. 503). 


In re Ferry’s Estate (Cal. App.) 8 
Cal. Rptr. 585 (1/61, p. 86). 


Inheritance by Illegitimate Son 
Penman v. Ayres (Md.), 156 A. 2% 
638. This case involved a question of 
whether an illegitimate son could inherit 
real and personal property from his de 
ceased half brother who was a legitimate 
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son of the same mother. The appellant in 
this case had never been adopted, al- 
though he had always been treated as 
one of the family. 

The Court of Appeals held that he was 
not entitled to inherit real and personal 
property from his deceased half brother. 
The statute permitting inheritance al- 
lowed only the transmission of property 
of an illegitimate intestate to his mother, 
if living, or if not, to her “heirs at law.” 
The Court held that this meant her legiti- 
mate children and did not permit the 
transmission of property frum the legiti- 
mate children to the illegitimate. 


Inheritance 
through Adoption 


In re Miner’s Estate (Mich.) 102 N.W. 
9d 498. Decedent, who died in 1957, left 
the bulk of her estate to an adopted 
daughter. The son of another adopted 
daughter, who died in 1944, objected to 
probate. The proponent moved to dismiss 
on the ground that the contestant had no 
standing inasmuch as he was not a lineal 
descendant of the decedent under the 
statute of descent and distribution. Two 
weeks prior to the decedent’s death, 
C.L.S. 1956 Sec. 710.9 was amended to 
provide that an adopted child should 
stand in relation to its adoptive parent 
or parents in all respects as though the 
adopted child had been the natural child 
of the adopting parents and that there 
should be no distinction in any way be- 
tween the rights and duties of natural 
children and adopted children. The trial 
court granted the motion to dismiss. 


The Supreme Court reversed. The right 
to have their children inherit under the 
statute of descent and distribution was 
one of the rights as to which the amend- 
ment abolished any remaining distinction 
as between natural and adopted children. 
Hence the contestant was a lawful lineal 
descendant of the decedent and an inter- 


ested party for the purposes of the will 
contest. 


Delamotte v. Stout (Tenn.) 340 S.W. 
2d 894. The adopted child of a deceased 
brother of the decedent sued to recover 
the decedent’s entire estate to the exclu- 
sion of first cousins of the decedent. The 
adopted child of the deceased brother had 
been adopted in the State of Missouri, 
where an adopted child is given the same 
legal status as that of a natural child of 
the adopting parent, with the right to in- 
herit from a brother or sister of the 
adopted parent. The Tennessee adoption 
statute provides than an adopted child 
can inherit from the adopted parents, but 
makes no provision for inheritance 
through the adoptive parents. The Ten- 
hessee Supreme Court held that the law 
of decedent’s domicile or situs of the 
Property controlled and that the adopted 
child of the deceased brother of the dece- 
dent was entitled to no property under 
Tennessee law. 


OcToBer 1961 


Vaughn v. Vaughn (Tex.) 337 S.W. 
2d 793 (12/60, p. 1206). 


Cutrer v. Cutrer (Tex. Civ. App.) 334 
S.W. 2d 599 (8/60, p. 771). 


Adoptive Children as Beneficiaries 


Holten Estate (Pa.) 159 A. 2d 883 
(7/60, p. 702). 


Pretermitted Heir 


In re Torregano’s Estate (Cal.) 6 Cal. 
Rptr. 137 (7/60, p. 702). 


Residuary Bequest to “Issue” 


Clarke v. Clarke, Trustee, (Md.) 159 
A. 2d 362 (6/60, p. 615). 


Adopted Child as Descendant 


In re Patrick’s Will (Minn.) 106 N.W. 
2d 888 (2/61, p. 159). 


Adopted Child Not Heir 


Merson v. Wood (Va.) 117 S.E. 2d 161 
(4/61, p. 378). 


Execution 


Rhodes Will (Pa.) 160 A. 2d 532 (8/60, 
p. 772). 


McElhinney v. Kelly (N.M.) 356 P. 
2d 113 (1/61, p. 88). 


Testamentary Character of Documents 


Smith v. Weitzel (Tenn. App.) 338 
S.W. 2d 628. In 1949, the testatrix made 
her last: will and testament, wherein she 
referred to certain personal property 
which she proposed to place in envelopes 
in her safe deposit box, and requested 
that this personal property be distributed 
in accordance with the names which the 
testatrix proposed to place upon the en- 
velopes. Some time between 1949 and 
1953 the property was placed in the en- 
velopes with the names of the intended 
recipients thereon. In 1953 the testatrix 
executed a codicil ratifying and affirm- 
ing her will of 1949. The Appellate Court 
affirmed the trial court order admitting 
the envelopes to probate along with the 
will and codicil. 

The central purpose in will construc- 
tion is to determine the intent of the tes- 
tator, insofar as same can be done with- 
out doing violence to statutory law or 
judicial authority. The court recognized 
that a will may consist of a number of 
testamentary papers, and as there was 
sufficient evidence of reference to the 
envelopes, and a codicil executed. after 
their preparation, the envelopes were en- 
titled to admission to probate. 

In re Gutierrez’ Estate (Cal. App.) 
11 Cal. Rptr. 51. State Attorney-General 
appeals from order denying probate to 
the following holographic documents: 

“For Maurice Gutierrez. In case that I 
should have an illness, or my death, I 
want my husband (Maurice A. Gutierrez) 
to have some ready money — so am en- 
closing two cheques. One to the Bank of 
Arizona ... in this letter for $35,000.00. 
The other to the United States Trust 


Company of New York .. . for $9,000.00. 
He is to have his share of my estate, 
which is taken care of by the United 
States Trust Company ... and the rest 
to different charities. 
Signed Mercedes L. Gutierrez 
January 13 - 1955.” 


The Appellate Court held that the pre- 
sumption of testamentary intent which it 
found from the face of the document was 
not overcome by extrinsic evidence pre- 
sented by contestants, and ordered the 
document admitted to probate. 


In re Karkeet’s Estate (Cal. App.) 10 
Cal. Rptr. 411 (38/61, p. 283 and 9/61, 
p. 848). 

Conner v. Conner (Miss.) 119 So. 2d 
240 (8/60, p. 767). 


Revocation 


Harmon v. Moss (Ky.) 342 S.W. 2d 
528. This was a suit for the construction 
of a holographic will and codicil. The will 
was written in 1945 and the codicil some 
time thereafter. It was undisputed that 
the will provided life estates for the sur- 
viving husband and for the two children 
of the testatrix, with ultimate remain- 
ders to her grandchildren. The codicil 
was extremely ambiguous and provided 
that the properties were not “entailed” 
to the grandchildren and that a life ten- 
ant could do as he wished with his part if 
he reinvested it so as to have something 
for his old age, and that another life ten- 
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ant’s interest was not to be subjected to 
debts of the life tenant’s husband. The 
Court of Appeals held that the codicil did 
not revoke the remainder interests in the 
testatrix’s grandchildren. 

A codicil will not be interpreted to al- 
ter the will unless there is a clear inten- 
tion so to do. Since the codicil, taken as 
a whole, indicates an intention to ex- 
plain, rather than to change, the will, the 
court held that in light of its ambiguity 
it would not be construed as making radi- 
cal changes in the nature of the estates 
so carefully created in the will. 


Timberlake v. State-Planter’s Bank of 
Commerce and Trusts (Va.) 115 S.E. 2d 
39 (9/60, p. 866). 


In re Bank’s Estate (Wash.) 351 P. 2d 
531 (7/60, p. 703). 


Revocation by Divorce 


Friedman v. Cohen (Ga.) 114 S.E. 2d 
24 (7/60, p. 701). 


Construction 


Webster v. Stackhouse (Dela.) 165 A. 
2d 739 (2/61, p. 158 and 6/61, p. 596). 


Security National Bank of Greensboro 
v. Hannah (N.C.) 114 S.E. 2d 273. 
Claude Kaiser died leaving a will which 
disposed of a substantial estate, princi- 
pally in trust, the trust to terminate 
“when my youngest living grandchild 
becomes 21 years of age.” The question 
arose as to whether the “youngest living 
grandchild” was the youngest grandchild 
living at the testator’s death or one who 
might be later born which would keep 
the trust in existence until the death of 
both of Kaiser’s two children would ter- 
minate the possibility of the birth of 
further grandchildren and, in the case 
of any grandchild born after Kaiser’s 
death, until the youngest of such grand- 








children had become 21. It (the Court) 
referred to the fact that division of the 
property was to be between testator’s 
children which implied the possibility 
at least that they would be alive at the 
time of division; and also the fact that 
the children appeared to be the principal 
objects of the testator’s bounty. The fact 
that the trust was substantial and that 
if it did not terminate until both children 
were dead the children would “scarely 
receive even the income from the trust 
estate” indicated testator’s expectation 
of a division during the life of one or 
both of the children. The Court held that 
“youngest living grandchild” meant the 
youngest grandchild living at testator’s 
death. 


Wannamaker Estate (Pa.) 159 A. 2d 
201 (7/60, p. 702). 


Johnson v. Atchinson (Mich.) 106 
N.W. 2d 748. The testator devised land 
to his son for life and “upon the death 
of said (son) Arthur O. Houston I give 
and devise the same to the nearest of 
kin to him the said Arthur O. Houston 
surviving him. .. .” At the testator’s 
death, Arthur had one daughter who pre- 
deceased him leaving issue one of whom, 
a son, survived. Subsequent to the testa- 
tor’s death, Arthur had another daugh- 
ter who also survived. The surviving 
grandson asserted that an indefeasible 
remainder vested, at the testator’s death, 
in his mother as Arthur’s nearest of 
kin. The younger daughter claimed the 
remainder as the sole surviving nearest 
of kin. The lower court entered a decree 
for the plaintiff-grandson relying upon 
an earlier case holding that a devise of 
lands to a son for life “and to descend 
to his male children if any shall survive 
him, if not, then to his female chil- 
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dren...” provided for a remainder which 
was “immediately vested” in the life 
tenant’s sons living at the testator’s 
death. 

In reversing, the Supreme Court over. 
ruled the earlier case and held that the 
clear construction of the devise in this 
case required the conclusion that only 
those who were Arthur’s nearest of kin 
at his death should take the remainder, 


Rhode Island Hospital Trust Company 
v. Taffinder (R.I.) 168 A. 2d 160 (7/61, 
p. 676). 


Huffman v. Huffmann (Tex.) 339 
S.W. 2d 885. The holographic will in 
question made a brief disposition of 
personal property, and then provided 
that certain stock “belonging to me has 
been handed to Myrtle and Lyter for 
what I lost them in the oil deal.” Held 
that no gift of the stock had been made 
during testatrix’s life and that the stock 
did not pass under the will because the 
intent of the first general dispositive 
clause was to dispose of all personal 
property except as otherwise mentioned. 


Reilly v. Huff (Tex. Civ. App.) 335 
S.W. 2d 275 (8/60, p. 770). 


Holographic Wijl 


Succession of Cordaro (La.) 126 So. 
2d 809. Decedent wrote a letter to her 
sister, one sentence of which was 
as follows: “I am writing this to tell 
you I want all my property to go to you 
and Fred.” The letter was signed simply 
“Lorene.” The Court held that the letter 
was sufficiently “signed” by deceased 
within statute requiring that holo- 
graphic wills be entirely written, dated 
and signed by hand of testator, even 
though deceased had only signed letter 
at bottom with her first name, and the 
letter constituted a valid holographic 
will. 


In re French’s Estate (Mont.) 351 P. 
2d. 548. The Supreme Court reversed 
the admission of testator’s holographic 
will to probate. The will was dated “this 
day of 1951” and signed by 
the decedent. In addition to the hand- 
written will there were four other docu- 
ments admitted into evidence as bearing 
on the issue of a valid will. The second 
document was a typed will signed by 
the decedent and witnessed by two 
parties. Its dispositive provisions were 
identical to the handwritten will. While 
there was no formal attestation clause 
the evidence indicated that this second 
document had been attested in conform- 
ance with the statute. 

The Supreme Court’s decision rested 
on the statutory definition of a_holo- 
graphic will, that it must be dated.” 
The year alone was held not to be suffi- 
cient dating of the will. The Court felt 
that the statutory requirement for dating 
a holographic will was based primarily 
on two grounds: (1) In order that the 
courts may determine whether the testa- 
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tor had the requisite testamentary capac- 
ity when he executed the will, and (2) 
if there are two or more wills, con- 
taining incompatible provisions, in order 
to determine which is the later will. 
Neither of these issues was present. 


Vested Interest in U. S. Bonds 


Matter of Louise W. Hirsh, Deceased 
(Ill.) 27 Ul. Appl. Repts. 2d 228. In 
1943 and 1945, decedent purchased with 
her own funds $6,000 U.S. Savings 
Bonds, payable to “Louise W. Hirsh or 
Mrs. Louise Q. Spence,” possession of 
these bonds remaining with Mrs. Hirsh. 
Two bonds matured in 1955 and four in 
1957. Mrs. Hirsh was declared mentally 
incompetent in 1956 and a Chicago bank 
was appointed Conservator and received 
possession of all the bonds. In 1957 the 
bonds were cashed by the Conservator 
without court order and reinvested part 
in other bonds and part in cash. Cashing 
of the bonds was not necessary for the 
support of the deceased incompetent. 

Following the death of decedent, Mrs. 
Spence alleged a vested interest and 
right of survivorship in and to the bonds 
and prayed in the Probate Court that a 
trust be impressed on the proceeds or 
that she be allowed a general claim 
against the estate in the principal amount 
of the bond. 

The Court denied that the Treasury 
Regulations were of any aid to a solu- 
tion since their operative effect ended 
the moment the bonds were cashed in 
1957. Applying Illinois law alone to the 
problem, the Court found that while the 
Conservator properly cashed the bonds 
the rights of the parties locked at the 
moment when Mrs. Hirsh was declared 
incompetent. 

An intent to give the bonds to Mrs. 
Spence was evidenced by the failure of 
decedent to redeem two of the bonds and 
a provision of her will referred to the 
bonds as purchased payable on death to 
designated persons and hence no “other 
provisions for some of my friends.” 

The Court directed that a claim 


against the estate be allowed Mrs. 
Snence. 


Insurance Exemption 


In re Bracken’s Estate (Wash.) 351 
P. 2d 151 (7/60, p. 701). 


Lapsed Gifts 


Ruchert v. Boyd (Wash.) 352 2d 216 
(2/60, p. 768). 


Charitable Bequest 


In re Blankenship’s Estate (Fla.) 122 
So, 2d 466 (11/60, p. 1114). 


Contract to Devise 


Herr Estate (Pa.) 161 A. 2d 32 (9/60, 
p. 866). 


Standing to Contest Probate 


In re Powers’ Estate (Mich.) 106 N.W. 
2d 838 (4/61, p. 380). 


OctosEr 1961 


Testamentary Capacity 

In re Beiter’s Estate (Mich.) 106 N.W. 
2d 166 (2/61, p. 160). 
Failure to Contest Probate 


Voigt v. Detroit Bank and Trust Co. 
(Mich.) 104 N.W. 2d 218 (10/60, p. 
1003). 


Disinheritance by Testamentary Direc- 
tion 


In re Brown's Estate 
N.W. 2d 535 (3/61, p. 280). 


(Mich.) 106 


Ownership by Accretion 


Succession of Williams (La.) 124 So. 
2d 924. The testator died in 1930 leaving 
usufruct to sister and the naked owner- 
ship to two other parties. At the time 
of suit only one of the conjoint legatees 
survived who asked for a declaration 
that she was the sole owner of the prop- 
erty by accretion. The deceased legatee 

The Court held that the surviving 
had survived the testator by 15 years. 


to owner of an undivided half, did not 


by accretion become the owner of the 
undivided one-half which had belonged 
to the deceased legatee prior to her 
death. The Code section concerning ac- 
cretion had application only when one of 
the conjoint legatees dies before the 
death of the testator. 


Meaning .of “Personal Property” 


Industrial National Bank v. Sefsick 
(R.I.), 166 A. 2d 417. Testator be- 
queathed his household furnishings and 
contents of his home in general, his 
jewelry, automobile and all his tangible 
personal property to his wife, the re- 
mainder to trustees to pay income to wife 
and daughter and to liquidate his auto- 
mobile business. A greater estate tax 


FIRST for.... 


would result if the wife did not receive 
the tangible personal property and the 
business as well. 

Held: The wife is entitled only to the 
non-business tangible property. 


U. S. Savings Bonds Personal Property 


McCulloch v. McCulloch (Ark.) 337 
S.W. 2d 870 (11/60, p. 1118). 


Stepson’s Family as Beneficiary 


Gourley v. Greene (N.H.) 161 A. 2d 
172. Testatrix created by will a trust con- 
sisting of specified securities, with the 
income to be paid to the widow of her 
stepson and their children. Her will failed 
to contain a gift over of the remainder 
of the trust or to establish a time limita- 
tion on the trust, providing only that in 
the event the widow or any of the chil- 
dren died, the income should be divided 
equally among the survivors of the in- 
come beneficiaries. The sole surviving in- 
come beneficiary under the testamentary 
trust, one of the stepson’s children, 
brought this action to require the trustee 
to pay over to him the corpus and ac- 
cumulated income of the trust. 


The Court found in his favor, pointing 
out that testatrix had lived with the in- 
come beneficiaries and had regarded her 
stepson’s children as her own grandchil- 
dren, and thus it may be presumed that 
she intended to bequeath the entire bene- 
ficial interest in the trust estate to the 
survivor of these beneficiaries. The Court 
also considered the fact that the testa- 
trix had received the major portion ef 
her estate from her husband, who was 
the stepson’s father. 


Widow’s Allowance 


Baldwin v. Tradesmen’s National Bank 
(Conn.) 147 Conn. 656. The decedent, a 
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former judge of the Superior: Court, had 
a retirement income of $200.00 per week 
after taxes. He left practically no estate 
except his home which had yielded no in- 
come. His widow, given by the will a life- 
use of one-third of the estate, had no in- 
come except a pension of $77.00 per week. 
A widow’s allowance of $100.00 per week 
for fifty-two weeks was authorized by the 
Court. It will exhaust over one-sixth of 
the estate. Under his will, the decedent 
left the use for life of one-third of his 
estate to his wife, and the residue to his 
six children equally. The children ap- 
pealed the order granting the allowance. 


The Probate Court may allow such 
amount as it judges necessary for the 
support of the surviving spouse or fam- 
ily of the deceased during the settlement 
of the estate. “Necessary,” as used here, 
does not keynote bare subsistence. It 
contemplates a sum which, in addition to 
the other assets of the surviving spouse, 
is sufficient to maintain a household and 
manner of living appropriate to the dece- 
dent’s station in life. 


In re Hewett’s Estate (Alaska) 358 P. 
2d 579. Decedent and appellant were mar- 
ried in 1920 and lived together until 1938. 
At that time, appellant abandoned the 
decedent and did not see him again until 
his funeral in 1955. Decedent left a will 
wherein he made specific bequests of 
$1.00 each to his two brothers and five 
sisters, and the remainder to a friend 
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who was also a creditor of the estate. 
The evidence indicated that appellant 
and decedent were never divorced, but 
that appellant had not received support 
from the decedent for 17 years prior to 
his death. The only contact between the 
two during that period was between 1945 
and 1947 when appellant wrote letters to 
the decedent, two of which were returned 
to her marked “deceased” and three of 
which were not returned. Thereafter, 
appellant remarried. Appellant claimed 
that she was the decedent’s widow and 
was entitled to a widow’s allowance. 

The court ruled that the fact that a 
woman is apart from her husband and 
that he does not support her during the 
separation will not in itself release him 
from the duty to continue to support her 
during marriage. However, the court 
found that any duty on decedent’s part 
to support appellant had ceased to exist 
prior to his death in 1955 as she had 
waived or abandoned her right to demand 
support from him. Therefore, the court 
ruled that appellant was not entitled to 
a widow’s allowance. 


Dower 


In re Estate of David Aron (Fla.) 118 
So. 2d 546 (7/60, p. 701). 


Coleman v. Davis (Fla. App.) 120 So. 
2d 56 (8/60, p. 770). 


Election to Take Against Will 


Fidelity Philadelphia Trust Company, 
Executor v. Wilmington Trust Company, 
(Dela.) 159 A. 2d 292 (6/60, p. 614). 


Old Colony Trust Company v. Mc- 
Gowan (Me.) 163 A. 2d 538 (11/60, p. 
LETT). 


Tyre v. Aetna Life Insurance Co. 
(Cal.) 6 Cal. Rptr. 13 (9/60, p. 863). 


Matter of Collins (N.Y.) 210 NYS 
2d 933 (4/61, p. 378). 


Rights of Surviving Spouse in Series E 
Bonds 


Horstman Estate (Pa.) 159 A. 2d 514 
(5/60, p. 501). 


Rights of Surviving Spouse 


Wagner Estate (Pa.) 159 A. 2d 495 
(6/60, p. 614). 


Behan Estate (Pa.) 160 A. 2d 209 
(7/60, p. 701). 


PAUL E. IvERSON, Chairman, Los Angeles, 
Calif. 

Davip R. BooKSTAVER, Pittsburgh, Pa. 

LERoy G. CHARLES, Chicago, IIl. 

PINKNEY GRISSOM, Dallas, Tex. 

E. JAMES HICKEY, Rochester, N. Y. 

CHARLES E. Hirp, Jefferson, Ia. 

HAROLD F. LICHTSINN, Milwaukee, Wis. 

Tom H. MATHENY, Hammond, La. 

THOMAS J. MICHIE, Charlottesville, Va. 

LEo NEvAsS, Westport, Conn. 


OWEN G. REICHMAN, Salt Lake City, U. 


ROBERT R. REID, JR., Birmingham, Ala. 





ViRGINIA L. RILEY, Washington, D. ¢. 

RAYMOND T. SAWYER, Cleveland O. 

J. NICHOLS SHRIVER, JR., Baltimore, Mq, 

CHARLES I, STONE, Seattle, Wash. 

JOSEPH J. THALHOFER, Bend, Ore. 

JOHN J. WALSH, JR., Boston, Mass. 

FRANCIS P. WATERS, Long Island City, 
oe 

J. R. WELLS, Orlando, Fla. 

DAvID WESTFALL, Kansas City, Mo. 


A A A 


BANKS RECENTLY GRANTED 
TRUST POWERS 


Santa Barbara, Cal. — Santa Bar. 
BARA NATIONAL BANK. 
Lansing, Mich. — BANK oF Lansing; 


C. D. Wallin vice president and trust 
officer in charge of trust department. 

Millville, N. J. — City Nationa, 
BANK. 

Goshen, N. Y. — NATIONAL BANK oF 
ORANGE & ULSTER COUNTIES. 

Alva, Okla. — CENTRAL NATIONAL 
BANK; W. D. Myers, Jr., president and 
trust officer. 


Norman, Okla. — First NATIONAL 
BANK. 

Mifflintown, Pa. — JUNIATA VALLEY 
NATIONAL BANK. 

Kingsport, Tenn. — KINGSPoRT Na- 
TIONAL BANK. 

Arlington, Va. — First NATIONAL 
BANK. 

A 2 A 
IN MEMORIAM 
Jacksonville, Fla. — J. RICHARD 


GRETHER, trust officer, BARNETT NATION- 
AL BANK. 

Chicago, Ill. — FRANK R. ELLIOTT, re- 
tired president of Harris Trust & Sav- 
INGS BANK. 

Baltimore, Md. — JAMES J. ALLNUTT, 
trust officer of BALTIMORE NATIONAL 
BANK. 

Detroit, Mich. — Lewis S. ROBINSON, 
vice president and assistant trust officer, 
NATIONAL BANK OF DETROIT. 

New York, N. Y. — WILLIAM POWERS, 
senior deputy manager, director of the 
Bank Executive and Staff Development 
Committee of The American Bankers As- 
sociation, and registrar, Stonier Grad- 
uate School of Banking. 

Sylvania, Ohio — Epwarp G. JAcoBs, 
vice president and trust officer of SYI- 
VANIA SAVINGS BANK Co. 

Philadelphia, Pa. — Tuomas A. 
BRACKEN, JR., vice president and trust 
officer of LiserTy REAL EstaTE Bank & 
TRUST Go. 

Salt Lake City, Utah — Cia M. 
MORTENSEN, vice president and trust offi- 
cer, WALKER BANK & TRUST Co. 


A AA 


e Of 13,364 banks replying by June 30 
to a Federal Reserve Board survey only 
916 said they had even a minimal pre 
paredness program for meeting a Pp0- 
sible nuclear attack. 
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Report of the Committee on 


TRUST AND PROBATE LITERATURE 


Business Interests: 


Buy-Sell Agreements. By Edwin M. 
Jones. Trusts and Estates, April, 1961, 
Vol. 100, No. 4, p. 298. In drafting buy- 
sell agreements, special consideration 
should be given (1) Possible accumulated 
earnings tax; (2) Effect of Revenue Rule 
60-18 that stock owned by a beneficiary is 
attributable to the executor; (3) Double 
attribution under Revenue Rule 59-233; 
(4) The value of the stock which is the 
subject to the agreement; (5) Sufficiency 
of assets to redeem stock; and (6) The 
limitations of the state corporation 
statutes. 


Business Trusts in Florida — Liability 
of Shareholders. By Frank L. Jones. Uni- 
versity of Florida Law Review, Spring, 
1961, Vol. XIV, No. 1, p. 1. The author 
starts this very provocative article by 
asking whether something happened to 
the the famous Massachusetts Busi- 
ness Trust on its way from Boylston 
Street to Biscayne Boulevard. The arti- 
cle covers, inter alia, tax savings possi- 
bilities, recognition of the trust in Flor- 
ida, common law precedents, the Massa- 
chusetts rule, comparative legislation, 
liability risks from the shareholders 
position, and a whole host of connected 
ponderables. 


The Use of Group Insurance to Fund 
a Buy-Sell Agreement. UCLA Law Re- 
view, March, 1961, Vol. 8, No. 2, p. 428. 
The comment discusses the use of a 
Buy-Sell Agreement under group insur- 
ance and whether or not this provides a 
sound method for liquidating a deceased 
shareholder’s investment in a _ closely 
held corporation without creating a mul- 
titude of administrative, legal and tax- 
ation problems. 


Trustee Management of Closed Cor- 
porations. By Robert S. Davis and Har- 
old F. Kleinman. Trusts and Estates, 
November, 1960, Vol. 99, No. 11, p. 
1020. A review of the problems con- 
fronting the corporate trustee in man- 
aging stock of a closely held corporation 
and some recommendations of problems 
such as: (1): Whether trustee should 
vote the stock; (2) Whether trustee 
should have representation on the Board 
of Directors or have its representative 
Serve as an officer; and (3) How to han- 
dle corporate compensation received for 
serving as officer or director. 


Decedents’ Estates: 


The Acquisition of Property by Homi- 
tide. By Ray L. Potter. University of 


OcToperR 1961 


Detroit Law Journal, February, 1961. 
Discusses this problem where there is 
no statute involved, as there is in many 
of the states, which prohibits a mur- 
derer from inheriting from his victim. 


Conflict of Laws and the Administra- 
tion of Decedent’s Personal Property. 
By Edward S. Stimson. Virginia Law 
Review, Vol. 46, p. 1327. An explanation 
of conflict between domicile and the situs 
of property theory in the administration 
of decedent’s personal property. 


Intestate Succession Involving Adopted 
Children in New York and Adoining 
States. By Dominick Affatato. Inira- 
mural Law Review of New York Uni- 
versity — School of Law — March, 1961, 
Vol. 16, No. 3, p. 223. A discussion of 
the law of adoption, which the author 
describes as a piecemeal development 
in the various states, and thus has given 
rise to many problems, all of which have 
come in since the common law did not 
recognize adoption, and the need of model 
or uniform legislation is apparent after 
the glaring differences in the laws of 
the several states discussed are pointed 
out. 


Estate Planning: 


What to do Before Drafting a Will — 
Check List. By Ralph R. Neuhoff. The 
Practical Lawer, October, 1960. A dis- 
cussion of the manner, purposes and 
items to be considered in the check list 
for the preparation of an estate plan. 


Powers of Appointment and Selective 
Allocation. By Joel E. Hoffman. Cornell 
Law Quarterly, Spring, 1961, Vol. 46, 
No. 3, p. 416. Avoiding invalid appoint- 
ments by selective allocation has _ be- 
come increasingly important. The author 
does a fine analysis and breakdown on: 
(1) The use and misyse of powers of 
appointment; (2) The allocation prob- 
lem; (3) The common disposition re- 
quirement; (4) The allocation in inter 
vivos instruments; and then goes into 
(5) The present law; (6) The special 
power cases; and (7) The perpetuities 
cases. Then the article takes up the 
theoretical bases, underlying considera- 
tions, future uses, charitable gift re- 
strictions, and even covers briefly the 
conflict of laws problem. 


Contemporary Estate Planning for the 
Corporate Executive. By John R. Lind- 
quist. Taxes, December, 1960, p. 931. 
While there has not yet developed a 
specialized field of estate planning for 
corporate executives, certain estate plan- 
ning problems peculiar to executives are 


being encountered with increasing fre- 
quency. Most of those problems arise 
because of the nature of the assets of a 
typical executive’s estate and the fre- 
quent specialized tax treatment ap- 
plicable to their assets. 


Income Tax Aspects of Tax Planning 
for Estates. By Charles L. B. Lowndes. 
Duke Law Journal, Winter, 1960, Vol. 
1961, No. 1, p. 1. The eminent author 
discusses the uses of intervivos trans- 
fers, including trusts and annuities, will 
provisions, and post-mortem planning. 


The Division of Values Approach to 
Estate Planning. By Henry C. Lowen- 
haupt. West Virginia Law Review, 
December, 1960, Vol. 68, No. 1, p. 1. 
The author presents an interesting ap- 
proach based on a division of assets and 
separate plan for accumulation and re- 
tention, for enjoyment, for debt, and for 
disposition to various persons. 


Planning for the Disposition of a Sub- 
stantial Interest in a Closely Held Busi- 
ness. By Alan N. Polasky, Iowa Law 
Review, Spring, 1961, Vol. 46, No. 3, p. 
516. Part III — The Corporation; Stock 
purchase agreements and redemption of 
shares, 


The Use of Powers of Appointment in 
Estate Planning. By Edward C. Halbach, 
Jr. lowa Law Review, Summer, 1960, Vol. 
45, No. 4, p. 691. Reasons for using 
powers of appointment. Drafting prob- 
lems. Considerations in decisions relat- 
ing to selection and exercise of powers. 


Applying the Rule Against Perpetui- 
ties to Remainders and Executory Inter- 
ests Orthodox Doctrine and Modern 
Cases. By Robert J. Lynn and John W. 
Van Doren. University of Chicago Law 
Review, Spring, 1960, Vol. 27, No. 3. A 
review of some alleged deficiencies in the 
time-honored rule and the classification 
of interests subject to it. The authors 
also discuss the approach of modern 
courts to this imperfect situation. 


Perpetuities: A Standard Saving Clause 
to Avoid Violations of the Rule. By W. 
Barton Leach and James K. Logan. 
Harvard Law Review, April, 1961, Vol. 
74, No. 6, p. 1141. The authors offer 
“for the critical examination of the pro- 
fession” a standard clause designed to 
avoid violations of the Rule against Per- 
petuities and other related rules, along 
with their comments, which conclude 
with the “wise” final suggestion — that 
to save space one could simply incor- 
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porate their clause by reference to 174 
Harvard Law Review 1141 (1961). 


Guardianship: 


Appointment of a Guardian in the Con- 
flict of Laws. By Monrad G. Palilson and 
Judah Best. Iowa Law Review, Winter, 
1960, Vol. 45, No. 2, p. 212. Guardians of 
the person. Power to appoint a guardian. 
The out-of-state effect of a guardian- 
ship appointment. The guardian and the 
ward’s domicile. Appointment of a non- 
resident guardian of the person. Guar- 
dians of property. The power of foreign 
conservators. Ancillary guardianships. 


Guardianship in the Planned Estate. 
Iowa Law Review, Winter, 1960, Vol. 
45, No. 2, p. 360. Guardianship of minors 
and incompetents. Devices presently 
available for planning for incompetency. 


Guardian Ad Litem. Iowa Law Review, 
Winter, 1960, Vol. 45, No. 2, p. 376. 
Qualifications, powers, duties, and com- 
pensation of the guardian ad litem. 


Powers and Duties of Guardians of 
Property. By William F. Fratcher. Iowa 
Law Review, Winter, 1960, Vol. 45, No. 
2, p. 246. Federal legislation. Invest- 
ments and property management. 


Taxes: 


Tax Avoidance Can Be Very Unwise 
— Five Fables for Lawyers. By Anthony 
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L. Michel. American Bar Association 
Journal, November, 1960, Vol. 46, No. 
11, p. 1198. Mr. Michel’s argument is that 
it is unwise and often costly to arrange 
one’s legal affairs on the basis of tax 
consequences, at the expense of ignor- 
ing business and personal considerations. 
His fables illustrate the danger. 


Tax Clinic on Capital Gains. Western 
Reserve Law Review, March, 1961, p. 
244. A collection of fifteen articles on 
various phases of capital gain and taxes 
on the same. 


Estate and Gift Taxation — Discre- 
tionary Trust — Grantor as Life Bene- 
ficiary. North Carolina Law Review, 
June, 1960, Vol. 38, No. 4, p. 638. Dis- 
cussion is.had as to the inclusion of 
such a trust in the gross estate of the 
grantor with particular reference to the 
precise terms of the discretionary powers 
of an independent trustee. 


Tax Advantages of Charitable Gifts. 
By Charles L. B. Lowndes. Virginia Law 
Review, April, 1960, Vol. 46, No. 3, p. 
394. This well-known author discusses 
the subject under subjects relating to 
the mathematical limitations on and 
character of deductible gifts and the 
methods of making charitable gifts, in- 
cluding donations of appreciated prop- 
erty, assignments of life insurance, short 
term trusts, testamentary transfers and 
transfers to a foundation. 


Estate Tax Credits on Prior Transfers. 
By J. Philip Dunn and Keven W. Keenan. 
Trusts and Estates, May, 1960, Vol. 99, 
No. 5, p. 416, and June, 1960, Vol. 99, 
No. 6, p. 526. A detailed analysis of 
1954 IRC Sec. 2013 — Credit for Tax 
on Prior Transfers. The present code 
provision in Sec. 2013 differs radically 
from the 1939 IRC provision, which was 
a credit for “previously taxed property.” 
The “credit for tax on prior transfers” 
is available to any decedent who receives 
property which was included in the tax- 
able estate of the transferor. Subject 
to the limitations on the credit, the 
property given rise to it may be equated 
with property includible in the estate. 
A very clear exposition of a technical 
subject. 


Effects of Subsequent Events on 
Claims Against the Estate as Affecting 
Estate Taxes. By Robert Green Lilly, 
Jr., 63 West Virginia Law Review, p. 70. 


Income Tax Consequences of Gifts of 


Property Encumbered in Excess of Basis. 
By Allan B. Lasher. UCLA Law Review, 
July, 1960, Vol. 7, p. 771. An analysis 
of the Crane case and the dangers of 
having a_ gift-encumbered property 
treated as a taxable bargain sale in con- 
nection with gifts to charity. 


Multiple Death Taxation in the United 
States. By Harold Marsh, Jr. UCLA Law 
Review, January, 1961, Vol. 8, No. 1, 
p. 69. The article examines a situation 
which has resulted from the United 





States Supreme Court decisions permit. 
ting possible multiple state death tax. 
ation. Although the problems of foreign 
situs and double domicile have been 
largely solved by co-operative state ac. 
tion, a substantial danger of multiple 
taxation still exists. The author con. 
cludes with recommendations for legis. 
lation which would eliminate this re. 
maining danger. 


Principal or Income? By Austin W. 
Scott. Trusts and Estates, March, 1961, 
Vol. 100, No. 3, p. 180. In the lucid 
prose for which he is so famous, the 
learned authority on trusts discusses 
the proposed revision of the provisions 
of the Uniform Principal and Income 
Act with respect to stock dividends. 
More particularly, Professor Scott pre. 
sents problems arising out of (1) Divi- 
dends in shares of other corporations 
(How should a possible distribution of 
GM stock by DuPont be treated?) ; (2) 
Regular or small stock dividends; (3) 
Capital gains of investment companies. 


Income in Respect of a Decedent and 
Sales Transactions. By Donald H. Gor- 
don. Washington University Law Quar- 
terly, February, 1961, Vol. 1961, No. 1, 
page 30. A good presentation on the “yet 
to be rationalized anomaly” of the federal 
tax resulting from the death of a vendor 
prior to consummation of a sale. The 
author’s conclusions are: (1) That Sec- 
tion 691 of IRC should apply only if the 
gain would have represented ordinary 
income; and (2) This should be only 
where (a) there is an enforceable obli- 
gation, or (b) the asset was one sold 
by the deceased in the ordinary course 
of his business. 


Income Tax in Respect of Decedent. 
By Robert A. Garrity. University of 
Kansas Law Review, October, 1960, Vol. 
IX, No. 1, page 40, and March, 1961, 
Vol. IX, No. 8, page 293. The effect of 
federal income tax on a decedent’s in- 
come, particularly partnership, annuity 
and restricted stock option income prob- 
lems. 


Tax Problems of Estates Owning Oil 
and Gas Properties. By Leland E. Fiske. 
Oklahoma Law Review, August, 1960, 
Vol. 18, No. 3, p. 267. Specialized treat- 
ment appropriate to estate assets con- 
sisting of petroleum properties. 


Tax Treatment of Post-Mortem Earn- 
ings. By Edward H. Best. Trusts and Es- 
tates, November, 1960, Vol. 99, No. 11, 
p. 1026. Partnership agreements should 
be drafted so as to specify whether the 
payment by a firm to the estate of a 
deceased partner shall be made on ac- 
count of his interest in partnership 
property, his interest in uncollected ac- 
counts receivable, his interest in part- 
nership good will, or as either a dis- 
tributive share of partnership earnings 
or a guaranteed payment regardless of 
the amount of future earnings. Under 
the present law, it would appear that 
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the estimated value of future earnings 
to be received by the estate is ineludible 
in the estate for Federal Estate Tax pur- 
poses, and such earnings will be sub- 
ject to income tax when received (sub- 
ject to a credit for estate taxes paid). 


Uniform Principal and Income Act, 
Sec, 5: Constitutionality of iis Retro- 
active Application. By Lawrence P. King. 
Washington University Law Quarterly, 
December, 1960, Vol. 1960, No. 4, p. 
939, The competing rules and problems 
created by the declaration of a stock 
dividend received by a trustee and its 
allocation to income or corpus are dis- 
cussed at length and the author recom- 
mends the rule in Will of Allis, 6 Wis. 
od 1, 11-12; 94 N.W. 2d 226, 232 (1959), 
as that best serving all the needs. 


Recent Proposals on the Taxation of 
Estates and Trusts. By Jesse R. Fillman 
and Richard J. Barnett. Boston Uni- 
versity Law Review, Winter, 1961, Vol. 
XLI, No. 1, p. 35. This article reviews 
some of the major features of the pro- 
posed legislation that will probably soon 
be considered by Congress — particular- 
ly with relation to the establishment of 
multiple trusts “to accumulate income 
for the same beneficiary when one trust 
would do as well for other than tax pur- 
poses.” There are certain situations 
where it may be desirable, apart from 
tax considerations, to create a second or 
even a third trust for the same beneficiary, 
with different administrative powers; or 
toemploy the talents of a different trustee 
over certain parts of the corpus of trust 
property. Framing an_  all-embracing 
statute which will not cause hardship to 
the estate planner, but penalize the tax 
evader will be difficult to do. 


Widow’s Allowance as a Marital De- 
duction. Western Reserve Law Review, 
September, 1960, p. 683. A discussion 
of Quivey v. U.S., 164 N.E. 2d 273, 
wherein the court held that widow’s al- 
lowance under Nebraska statutes quali- 
fied for marital deduction. 


The Widow’s Award and the Marital 
Deduction. By Joseph B. McConnell. St. 
Louis University Law Journal, Spring, 
1960, Vol. 6, No. 1, p. 82. A discus- 
sion of pending legislation to amend 
the 1954 Internal Revenue Code by pro- 
viding that an award under local or 
state law to a surviving spouse for her 
support during administration may qual- 
ify for the marital deduction. The article 
brings in the Rensenhouse, Cunha and 
other decisions on the terminable inter- 
est rule, and suggests that, in the best 
View, that rule was not supposed to 
apply to an award to the widow. 


Tax Effects of Will Centests. By 
Charles N. Schrenck, III. Trusts and 
Estates, March and April, 1961, Vol. 
100, No. 3 and No. 4, p. 268 (part I) 
and p. 340 (part II). The provision 
mn 1954 IRC, Sec. 102(a) that “Gross 
Mcome does not include the value of 
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property acquired by gift, bequest, de- 
vise or inheritance” has been construed 
to cover property received by an heir 
at law in a will contest, and extended 
to cover an alleged heir and a legatee 
claiming under an earlier will. Claims 
for services or promised legacies, how- 
ever, are includible in income where pay- 
ment is made in settlement of a will 
contest. The claimant in these cases and 
the estate are in opposite camps in the 
treatment of these claims for income and 
estate tax purposes. Whether or not 
the claims are deductible either from 
the estate or its income should be care- 
fully studied by the fiduciary in apprais- 
ing the economic effect of the settlement. 


Trusts: 


The General Power of Appointment 
as an Interest in Property. By Lawrence 
Berger. Nebraska Law Review, Decem- 
ber, 1960, Vol. 40, No. 1, p. 104. Rights 
of creditors, spouse, and heirs of donee. 
Analysis of the donor’s intent and the 
substance of the donee’s interest. 


Beneficiary’s Right to Invade Trust. 
By Leslie T. Jones, Jr. Trusts and Es- 
tates, February, 1961, Vol. 100, No. 2, 
p. 145. Where the beneficiary has a 
right to invade corpus, he must return 
as taxable income that part of the total 
trust income attributable to the amount 
of corpus subject to his power of in- 
vasion. The proposed amendment to 1954 
IRC, Sec. 664 would change the rule 
that the income be taxed to the benefi- 
ciary and excluded from the gross in- 
come of the trust. The proposed amend- 
ment would treat the income as passing 
through the trust and be considered an 
amount distributable to the beneficiary. 


Constructive Trust and Equitable Lien: 
Status of the Conscious and the Inno- 
cent Wrongdoer in Equity. By Henry 
Monaghan. University of Detroit Law 
Journal, October, 1960. One of the ques- 
tions discussed is what happens if ex- 
ecutors pay out to charities a substan- 
tial sum of money and later on a suit 
by remote next of kin the bequest was 
void for uncertainty. 


Imposition of a Constructive Trust in 
New England. Boston University Law 
Review, Winter, 1961, Vol. XLI, p. 78. 
Really a comprehensive study of the con- 
structive trust where it arises from an 
abuse of a _ confidential relationship, 
breach of an agreement to hold or pur- 
chase for another, and frustration of 
testamentary intent. The courts have re- 
fused to define precisely the limits of 
fiduciary or confidential relationships, 
and have shown some uncertainty as to 
what amount of fraud is necessary be- 
fore they will vitiate the Statute of 
Frauds when there is a breach of an 
oral agreement to reconvey realty. The 
New England law concerning inheritance 
by a murderer from his victim is still 
in a state of development. 


The Trust Corporation: Dual Fiduci- 
ary Duties and the Conflict of Institu- 
tions. Note. University of Pennsylvania 
Law Review, March, 1961, Vol. 109, No. 
5, page 713. An examination of the 
duality of fiduciary duties united in one 
person, and the possibilities of conflict 
of interests that arise when a testator 
used shares representing a controlling 
interest in a corporation as income- 
producing properties of a trust, and di- 
rects that corporate control be exercised 
by the trustee as a director. 


The Effect of Condemnation Proceed- 
ings upon Possibilities of Reverter and 
Powers of Termination. The University 
of Detroit Law Journal, October, 1960. 
A discussion of the right of the holder 
of a possibility or a reverter or power 
of termination to share condemnation 
awards. 


The Executor-Trustee. By Jay C. Baker. 
Oklahoma Law Review, November, 1960, 
Vol. 18, No. 4, p. 408. Problems created 
by dual capacity of one acting as both 
executor and trustee. 


Foreign Situs Trusts — Defining the 
Undefined. By Alan H. Hammerman. 
Taxes, July, 1960, p. 529. This article 
discusses the increasing popularity of 
the foreign situs trust, a device which 
can be used advantageously as a tax 
deferral system. The attempt to estab- 
lish a foreign situs trust is premised 
on the fact that such a trust will be 
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taxed as a non-resident alien individual. 
If a foreign situs trust can qualify as 
a non-resident alien individual, the trust 
can escape United States capital gains 
taxation on the sale or exchange of 
stocks or securities in United States cor- 
porations. 


Senate Finance Committee Looks at 
Foreign-Situs Trusts. By David Altman 
and Burton W. Kanter. Taxes, August, 
1960, p. 585. Proposed Senate Finance 
Committee Amendment seeks to discour- 
age use of foreign-situs trusts by dis- 
qualifying them from favorable throw- 
back rule exceptions. However, by mak- 
ing this proposal, it is felt that the 
committee may be giving important 
recognition to the validity of such trusts 
for federal tax purposes. 


Short Term Trust. By Chalmers W. 
Alexander. Mississippi Law Journal, 
May, 1960, Vol. 31, No. 3, p. 263. Tax 
savings available through use of short- 
term trust. Trusts for minors and other 
practical uses of such trusts involving 
accumulation of income by trustee. Dura- 
tion of short-term trusts and pitfalls to 
avoid in setting up such trusts. Limita- 
tions and requirements for successful 
use. Gift and estate tax consequences and 
use of short-term trust in Marital De- 
duction planning. Existence of throw- 
back rules permit planning to avoid their 
application in certain cases. 


Sprinkling Trusts. By Steven A. Win- 
kelman. Trusts and Estates, July, 1960, 
Vol. 99, No. 7, p. 628. The sprinkling 
trust is a useful tool for the estate plan- 
ner, but presents problems in practical 
administration — “some beneficiaries 
are insatiable as to the amounts of water 
they can use and the guy who handles 
the sprinkler is likely to find he’s hand- 
ling very hot water.” In drafting a 
“sprinkling trust” care must be exer- 
cised to observe the limitations in 1954 
IRC, Sections 671-677. 


Tax Savings in Trust and Probate 
Practice. Western Reserve Law Review, 
March, 1961, p. 141. A discussion of (1) 
Problems arising out of various types of 
Estate Income; (2) Alternative methods 
of handling administration expenses for 


income and estate tax purposes; and (3) 
Income tax savings through proper tim- 
ing and selection of estate income distri- 
bution. 


The Trust and the Trustee. By Steven 
A. Winkelman. Taxes, August, 1960, p. 
569. This article sets out guiding princi- 
ples covering tax consequences of trusts 
and trustee selection. It deals for the 
most part with inter vivos trusts, but 
many of the solutions to tax problems 
and problems of trustees selection which 
are offered are similar to those in con- 
nection with testamentary trusts. 


Wills: 


American Wills Statutes. By John B. 
Rees, Jr. Virginia Law Review, June, 
1960, Vol. 46, No. 5, p. 856. A study of 
the statute law of wills in the United 
States and its dependencies, excluding 
the Canal Zone, as of January 1, 1960. 

The Will Contest: An Acid Test of 
Will Drafting. By Charles Claflin Allen. 
St. Louis University Law Journal, 
Spring, 1960, Vol. 6, No. 1, p. 1. A 
brief resume of the law of wills and will 
contests, with some suggested preventa- 
tives for the contest. It discusses who 
can bring the contest, the grounds for 
such, importance of the testatum clause, 
the condition against contest, the place 
of prior wills, and the all important 
preparation of wills to avoid contest. 


Will Clauses. By Austin Fleming. 
Trusts and Estates, July, 1960, Vol. 99, 
No. 7, p. 624. Six suggestions to avoid 
estate administration problems by speci- 
fying (1) The use of administration ex- 
pense as income tax deductions is or is 
not to be reflected in adjustments be- 
tween principal and income; (2) Re- 
sponsibility for expenses of ancillary ad- 
ministration and costs of delivering 
specific bequests; (3) Circumstances un- 
der which a bequest is “adeemed” or 
“satisfied;” (4) Whether specifically de- 
vised property shall have a mortgage to 
which it is subject discharged from testa- 
tor’s personal estate; (5) How receipts 
from severance of natural resources 
should be allocated; and (6) Whether 
property transferred to satisfy a pecuni- 





Symbol of sound 
trust management... 


The National 


Shawmut Bank 


OF BOSTON 


Member Federal Deposit Insurance Corporation ® ' 


060 Bar PROCEEDINGS 










ary bequest shall be valued at the valye 
determined for Federal Estate Tax pur. 
poses. This article deserves a permanent 
place in the will draftsman’s notebook. 


The Careful Draftsman and The Prob. 
lem of Age. By Arch M. Cantrall. Amer. 
ican Bar Association Journal, January, 
1961, Vol. 47, No. 1, p. 41. Such legal 
phrases as “attain the age of 21 years” 
and “between the ages of 17 and 45” 
sound deceptively clear, but Mr. Cap. 
trall warns that they may present more 
of a conundrvm than the old problem, 
“How old is Ann?” He offers some ad- 
vice on how to word such expressions in 
legal documents. 


Exoneration of the Specific Devise at 
the Expense of the Residue. By Frances 
M. Ryan. Marquette Law Review, Win. 
ter, 1961, Vol. 44, No. 3, p. 290. Under 
common law the encumbrance upon a 
specific devise must be paid off by the 
estate residue. 


Ademption and The Testator’s Intent. 
Harvard Law Review, February, 1961, 
Vol. 74, No. 4, p. 741. Can the legatee 
be given the equivalent of the legacy if 
that is consistent with the testator’s in- 
tent? If the Court finds such to be ofa 
specific bequest — No, but this article 
says we need to examine the justifica- 
tion for such an approach and points 
up the desirability of a new approach 
in these instances of disappearing leg. 
acies. 
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Investment Impact of 


T APPEARS TO BE A FAIRLY UNANIMOUS 
Tien that there has been a pro- 
nounced trend in recent years toward 
the increasing importance of “services” 
as part of consumer spending patterns. 
The following brief table will illustrate 
this point. 


CONSUMER SPENDING AND SAVINGS 























Durables 
(Billion) (% of Total) 
1961* _ $42 12% 
1947 : 21 12 
Non-Durables 
(Billion) (% of Total) 
1961* - $154 43% 
1947. 93 55 
(Billion) (% of Total) 
1961* $ 39% 
1947 - 51 30 
Savings 
(Billion) (% of Total) 
1961* $26 1% 
1947. 5 3 


*1961 annual rate, 2nd quarter. 


Without playing the “numbers game” 
of the sizzling *60’s, three broad trends 
are vital as regards people, money and 
leisure time. 

First, there are today 183 million 
Americans which should increase to 
about 215 million in 1970, but not 
spread evenly among the age groups. 
The “worker” group (ages 20-65) will 
increase about 14%, but the below 20 
and over 65 age groups will increase 
about 24%: Our future population pro- 
file, therefore, will include 20% more 
individuals on either side of the labor 
force. Numerically, the greatest growth 
will be concentrated in the group below 
24 years of age. This should result in a 
tise in household formations from the 
current 50 million to 61 million by the 
end of the 1960’s. 

What will this increased population 
have to spend and how much will be 
used for discretionary purposes, that is, 
for purposes other than necessities? 

conomists argue endlessly about 
exactly what discretionary income is and 
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at what income level it starts. It is clear- 
ly evident, however, that by the time in- 
come reaches $7,500 a year, discretion- 
ary buying is accelerating rapidly. The 
number of over $7,500 income families 
should more than double from the pres- 
ent 12 million to about 25 million in 
1970. 

Discretionary income, of course, will 
grow much more rapidly than total dis- 
posable personal income — probably at 
least twice as fast. This factor of chang- 
ing income distribution is another vital 
ingredient in our changing patterns of 
consumption. This is the money that 
buys more fun, more services, more edu- 
cation and changes living patterns. 

Assuming that there will be more of 
us by 1970 and that we will have more 
money to spend, will we have the time 
to spend it? Apparently, yes: the 56- 
hour week has shrunk to the 40-hour 
week. There has been much talk about 
the 35 or 36-hour week and even though 
we doubt its immediacy, it remains a fu- 
ture possibility. Besides the 40-hour 
week, we spend over 70 million weeks 
per year on vacation and 85% of work- 
ers are paid for this vacation time. 

You may agree that you don’t have 
any more free time, but from a purely 
objective viewpoint there is no doubt 
that the average American does have 
more time away from work than even a 
short ten years ago. This trend is con- 
tinuing. 

Summing up, then, there will be many 
more Americans with more spending 
money and with more time to spend it. 
It is quite evident that more time and 
money will be spent in having fun, also 
that more money will be spent for serv- 
ices that we would rather not perform 
ourselves. Industry, too, will spend more 
for increased services it cannot or does 
not want to perform itself. 

The types of products and services we 
are talking about are almost all close to 
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CHANGING CONSUMPTION PATTERNS 
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the consumer. And these are not dur- 
able but repetitive purchase and constant 
replacement items. It is a much more 
assured, controllable demand and one 
not often subject to postponement. 

As these patterns of consumption 
change and new demands make them- 
selves felt, the businessman will seek to 
fill the void with services or products to 
meet them. He will even develop and 
channel this demand by his creativeness. 

Let’s leave the broad economic factors 
and see how these trends have affected 
investment potentials. We believe that 
“quality” must be the keynote and prime 
qualification for choosing investments in 
this area. We are speaking here of the 
quality of a company itself and not re- 
lating its operations to stock prices. 

By quality investment in this context 
we mean five things — record, industry 
position, product reputation, financial 
condition and, combining all these, man- 
agement. 

Record — A good record of sales and 
earnings for a reasonable number of 
years should be evident. It is true that 
because of the “newness” of many of the 
concepts, some companies that appear 
interesting have really one two or three 
year records. However, there are a large 
number of companies with excellent rec- 
ords of five years and more. We believe 
that, with this choice, continuity of rec- 
ord is important as demonstrating basic 
strength. 

Industry Position — We have found 
that the most attractive companies are 
either leaders in their fields or very 
close to the top of the heap. This should 
not be surprising when again the “new- 
ness” or “uniqueness” of the concept is 
considered. The best companies have 
gone the farthest and fastest. 

Product Reputation — Superior prod- 
uct reputation is critical because almost 
all these companies are operating close 
to the consumer level. Where would 
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such diverse companies as O. M. Scott, 
Hammond Organ and A. C. Nielsen be 
without the high degree of acceptance 
their products or services possess? Imi- 
tators and innovators are legion in these 
broad areas. hence proven product repu- 
tation is an excellent weeding out device. 


Financial Condition — A large ma- 
jority of these companies have fully ac- 
ceptable balance sheets and the ability 
to finance future growth. We do not be- 
lieve that the tests to be applied here 
differ from those in other areas. Still, 
financial condition is important here as 
a qualification — there are too many 
good situations to take the risk of dub- 
ious financial condition. 


Management — There are few fields 
which come to mind in which good man- 
agement is as essential as in these com- 
panies serving changing consumption 
patterns. Consider that in most cases 
these top managements must have the 
imagination to create unique products 
or services — they must have new ideas. 
They have often had to build staffs 
rapidly and to plan and finance expan- 
sion; in a word, they have had to work 
hard with no large, established business 
to fall back upon. It appears certain 
that if you do not find the type of man- 
agement we are describing, you may as 
well drop a situation posthaste. 

These five factors represent the “qual- 
ity” requisites. There is need to stress 
still one other requirement: the need to 
look at these companies on a long term 
basis. 

We want to see a definite, recogniz- 


able, secular uptrend in sales and earn- 
ings as proof that the company is ful- 
filling an economic need at a fair price. 
One year marvels like hula hoops are in- 
teresting sociologically, but not in Wall 
Street. We want profit margins at least 
maintained over a period of years. By 
studying the markets, present and poten- 
tial, we should have some idea as to the 
possible future growth rate. Mentioning 
management again, we need to satisfy 
ourselves as to its ability to plan and 
expand over a future span of years. 

The investor interested in this area 
must be willing to accept short term set- 
backs. In these rapidly growing fields, 
problems inevitably arise and _ losses 
must be taken on particular operations. 
Introductory periods for new products 
or services can be costly. It is sometimes 
very difficult to forecast short term earn- 
ings trends. However, last year certainly 
proved that such short term forecasts are 
also difficult in most areas of the indus- 
trial scene. We are willing to accept such 
temporary set-backs as only interrup- 
tions in progress as long as we remain 
convinced of the long term strengths 
mentioned previously. 

One other practical requisite is need 
for assurance of accurate, ample and 
continuous information on these compa- 
nies. Lack of such rapport with any sit- 
uation poses needless risks. 

We have mentioned some general eco- 
nomic considerations affecting the 
changing patterns of consumption and 
recited some requisites for investment in 
this area. What fields are we talking 
about and where can investments be 
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made? Are most companies of a similg 
type? Are they too small or too y, 
known? Is there enough stock? 

The following lines might be mep. 
tioned as examples: 


Travel Gardening 
Photographic Home Services and 
Equipment Improvement 

Marketing Food Services 
Finance Services Toys and Games 
Distribution The Arts 
Publishing Do-It-Yourself 
Personnel Services Professional] 
Sporting Equip- Services 
ment Beverages 


Musical Equipment 


Some of these fields present no, or 
only limited, investment opportunities, 
such as the “professions” and the home 
service field of repairmen and installers, 
However, there remains a vast welter of 
companies, with the important factor the 
great diversity of types of possible in. 
vestment. There is no average company 
because they run in size from very large 
to very small. Some, like swimming 
pools, may be highly speculative while 
others have already achieved a high in. 
vestment regard. 


We can all immediately call to mind 
such well known companies as Bruns. 
wick, AMF, American Express, Diners 
Club, Hammond Organ, Briggs & Strat. 
ton and Polaroid. But how many of ws 
think of Mattell, U. S. Playing Card, 
Josten’s and Manpower? It may be high- 
ly unlikely that any one account is in- 
terested in such an extreme speculation 
as International Recreation (which is 
Freedomland in New York) and, at the 
other end of this investment spectrum, 
Eastman Kodak, but this is the range 
of possibilities. 


Each of the stock groups or industries 
named has already at least been “dis- 
covered” by Wall Street. We consider 
some of these stocks too high currently. 
However, we believe that many others 
have not discounted their inherent future 
growth potential. 


One important factor which would af- 
fect investment in these industries and 
companies is the question of size. Be 
cause many of them are rather new, they 
are in the $20-40 million annual sales 
category, small compared to the familiar 
blue chips. Is, however, size an actual 
disability or is it rather merely the func: 
tion of its “newness”? We are inclined 
to believe the latter. These companies 
are already of at least respectable size 
and they are growing rapdly. They al 
ready are large relative to their fields 
and, in fact, usually much larger than 
most blue chips relative to their own 
fields. Are we not looking for tomor 
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row’s blue chips, assuming the current 
risk is not disproportionate? 

One of the major arguments advanced 
particularly by institutions against in- 
vesting in this group of stocks is that 
there are not enough shares available in 
individual companies. Of course, many 
complain that the entire market is thin, 
but in this area it is particularly notice- 
able. 

There is a problem here but subject 
to three observations. First, there are 
perhaps more shares publicly available 
than one realizes. We estimate the fol- 
lowing as public ownerships: Nielsen — 
430.000 shares, Diners Club — 600,000, 
0. M. Seott — 550,000, Polaroid — 
3.000,000. Mattell — 300,000 and so on. 
| think the reader will agree that the 
situation is more normal in Kodak, 
Brunswick and American Express. 





A second important point is that the 
number of shares available is being in- 
creased very rapidly by secondaries, 
splits and stock dividends. Also, the high 
rate of companies going public in this 
field provides a constantly growing num- 
ber of choices. 


Third, there is ample evidence that 
many professionals believe this market- 
ability problem not too great a disabil- 
ity. The one source of institutional in- 
terest that can be easily checked is the 
investment trusts. Every stock we have 
mentioned (except International Recrea- 
tion) is already owned by the trusts, 
ranging in number from two to twenty. 
We also know that banks, insurance 
companies, and pension funds are either 
buying these stocks or beginning to ex- 
amine the field. 

To sum up, marketability is a prob- 
lem in some situations and buying or- 
ders must be handled with care. On bal- 
ance, however, we do not believe this 
problem negates the desirability of these 
stocks. 

Another important consideration is 
the price/earnings multiples which can- 
not be discussed in detail here. This is a 
complex question deserving more space 
than available and one cannot be spe- 
cific on price/earnings ratios in a field 
as broad and diverse as this one. A 
price/earnings ratio, however, basically 
is the price you pay for three things: 

1. The outlook for future earnings. 

2. The degree of certainty of this out- 


look. 
3. The past record. 


We believe there are many companies 
in this area for which annual earnings 
gains of 10-20% are fairly assured on a 
long term basis. This, incidentally, com- 
pares to an average annual gain in the 
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- Such committee shall, at least once during each period of twelve ; 
months, review all the assets held in or for each fiduciary account to 
determine their safety and current value and the advisability of retain- 
ing or disposing of them; and a report of all such reviews, together 
with the action taken as a result thereof, shall be noted in the minutes 
of the trust investment committee. , 
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STUDLEY, SHUPERT APPRAISALS 
SAVE YOU TIME, WORK AND MONEY 
IN COMPLYING WITH SECTION 6 (c) 

OF REGULATION F 


Here’s how to put an end to the frantic, last-minute rush and worry (and to 
upsetting the daily routine of your Trust Department) as the time approaches 
for your Trust Committee to make its periodic review of account assets in 
compliance with Section 6 (c) of Regulation F. 


What’s more, here’s how to put an end to handing your committee members 
inadequate, inefficiently prepared (and sometimes inaccurate) appraisal data. 


Studley, Shupert Appraisals, Inc. relieves you of the whole job . . . furnishes 
you with complete, detailed, conveniently arranged professional investment 
statements compiled on IBM equipment from accurate, current prices. 
Material includes all items—Bonds, Preferred Stocks, Common Stocks, Mort- 
gages, Principal Cash—grouped by categories for easy use. Percentage of each 
to the total is shown. Book Values, Current Market Values and Estimated 
Annual Income also are shown. 


These statements arrive in your Trust Department on time, according to your 
review schedule. And there are enough duplicates to provide each committee 
member with his personal copy. 


Experience with numerous banks proves beyond doubt that Studley, Shupert 
Appraisals can save you time, work, headaches and dollars, regardless of the 
size of your Trust Department. Write today for full details. 


STUDLEY, SHUPERT APPRAISALS, Inc. 
155 Berkeley Street, Boston 16 
1617 Pennsylvania Boulevard, Philadelphia 3 
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Dow Jones Industrial company earnings 
of 6.7% since 1946 and only 3.1% since 
1954, 

Some stocks in this field sell at a sub- 
stantial premium over the current Dow 
Jones price/earnings multiplier of 21 
times estimated 196] earnings. Nielsen 
is 35 times and O. M. Scott 40 times. 
Others are below, such as Hamilton 
Cosco at 16 times. Of even greater inter- 
est, though, is the fact that many are 
selling in the 20-25 times 1961 earnings 
range. This appears to be a small pre- 
mium when past and future earnings 
performances are considered. 

Two side issues deserve mention. First 


is fads in Wall Street. Most of us will 
agree there are fads in investments dur- 
ing which certain groups come into 
prominence. This phenomenon is pres- 
ent here, too, as witness bowling, swim- 
ming pools, boats, vending machines and 
publishing. 

The “no assets” question is also raised 
periodically. Companies which provide 
a service frequently have a very small 
plant account. Anyone looking at these 
stocks should not be concerned with 
liquidation or break-up value. If this is 
of great concern we would advise giving 
attention to other areas. However, for 
most of us the lack of a factory at Man- 
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power is an obvious fact of life. The jp. 
vestment is in people and ideas rather 
than in brick and mortar. 


In conclusion, all these problems of 
“smallness” and “newness” are summed 
up in the usually posed question of 
whether there is enough current invest. 
ment interest and understanding of this 
area. You might say “Sure, everyone 
knows the bowling equipment story, but 
who really follows Josten’s or Manpow. 
er.” There is no doubt that there js 
truth behind this charge and that is one 
of the reasons for discussing this ques. 
tion. We have mentioned that some in. 
stitutions have bought and are buying 
these stocks. Parenthetically, our experi- 
ence indicates strongly that many others 
are interested. The Wall Street commun. 
ity has discovered and is becomingly in. 
creasingly aware of these companies as 
the reports crossing your desks prove. 

However, the bulk of the educational 
job of making these companies — both 
those now public and the large number 
rapidly becoming public — known and 
accepted still lies ahead. We have ac. 
cordingly tried to present some facts and 
opinions which, in our judgment, indi- 
cate this major development in new ave- 
nues of equity investment due to basic 
changes in our economic structure and 
consumption habits. 


A A A 
PERSONAL TRUST ASSETS UP 
(Continued from page 852) 


cipal securities, $5,420-million or 15 per 
cent; U. S. Government securities, $1, 
393-million or 3.9 per cent; corporate 
bonds and debentures, $1,210-million or 
3.4 per cent, with the balance in con- 
mon trust funds, preferred stock, mott- 
gages, cash, and other assets. 

Of the $40,480-million invested in 
common stocks by trust institutions. 
38.8 per cent is held in trust accounts 
for which the institution has sole invest: 
ment responsibility and 61.2 per cent in 
accounts with shared or no responsibil: 
ity. In state and municipal securities. 
40.4 per cent of the $9,098-million is in 
accounts with sole responsibility and 
59.6 per cent with shared or no responsi 
bility. On the other hand, 77.8 per cent 
of participations in common trust funds 
are in accounts with sole responsibility 
as opposed to 22.2 per cent with shared 
or none. 

The Trust Division Committee on Sta- 
tistics which supervised the survey i 
headed by Robert A. Jones, vice presi 
dent, Morgan Guaranty Trust Company; 
New York, as chairman. 
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We Go On Record for 1960 
As 


among New York Stock Exchange member firms in 
the number of private placements and public finan- 
cings, managed or co-managed. 
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63 private placements ranging in amount from $200,000 
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municipal fz... =f issues raising with 
{54 others, over $1,800 000, 000 for states, municipalities 
and public authorities. 


$ 322,400,000 worth of corporate and municipal 


bonds traded, as well as 10,405,000 shares of unlisted 
stocks. 











Among our widely diversified financial services we act as financial 
advisors and consultants to many corporations, developing inter- 
mediate and long-range programs for financing of various types, 
including sale and leaseback transactions. We also assist in plan- 
ning and negotiating corporate mergers and acquisitions. 


If our experience and abilities in any of these areas can serve you, 


write or call at our offices to discuss your plans with one of our 
partners. 


Members New York, American, 


KIDDER, PE ABODY & Co. Boston, Philadelphia-Baltimore, 


: Midwest and Pacific Coast Stock Exchanges 
FOUNDED 1865 


New York 5 - 17 Wall Street - HA 2-8900 - New York 17 - 10 East 45th St. - MU 2-7190 
Boston 10 - 75 Federal Street - LI 2-6200 - Puttapevputa 9 - 123 So. Broad St. - KI5-1600 + Curcaco 3 - 33 So. Clark Street - AN 3-7350 
Los AncE-Es 14 - 210 W. 7th Street - MA 8-3271 - San Francisco 4 - 140 Montgomery Street - EX 7-4900 
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Too Many Cooks 


Although hoping for the best, busi- 
ness has been on notice almost since the 
inaugural that Washington would call 
the tune in matters economic and prob- 
ably to a greater degree than in prior 
administrations. While the news of 
President Kennedy’s recent meeting with 
prominent business executives was nat- 
urally hailed as an attempt at rapproche- 
ment and an earnest of good intentions 
toward private enterprise, it is hard to 
conceive how a realist can continue to 
hope for relief from the insistent pat- 
ern of governmental interference in and 
attempted control of normal business 
processes. 

To mention only a few. we have had 
a flood of anti-trust actions in many 
fields and threats of more to come, clear 
evidence of pressure for expansion of 
public power and greater control over 
energy sources, as well as charges of 
unfair pricing tactics in the drug in- 
dustry, with the most recent the Presi- 
dent’s attempt to forestall in his letter 
to steel executives a potential price rise 
due to the third employee wage boost 
effective October first. 

A look at the record shows that the 
last increase in the steel industry came 
in mid-1958 when the average price of 
finished products rose 3.8%. Meanwhile, 
the industry has absorbed three wage 
boosts of between $.36 and $.44 an hour, 
including this last one of $.11 to $.14 
per hour. 

Maintenance of price stability is a 
desirable goal but it is political myopia 
of the worst type, not to call it sheer 
hypocrisy, to warn management that a 
rise in steel prices would “set off an- 
other inflationary spiral” while the 
power of Big Labor to enforce its de- 
mands for ever-greater wages and 
fringes remains unrestrained and, in 
fact, has the tacit blessing of govern- 
ment. The concessions gained by the 
UAW in the new motor contracts also 
contribute to the same end, despite pious 
claims to the contrary, but Washington 
remains strangely silent on this score. © 

It is management’s duty to manage 
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with regard for the public interest and 
in accordance with law, while govern- 
ment’s function should be restricted to 
governing rather than to interference 
in industrial decision-making, inasmuch 
as free market forces can be relied upon 
to curb business abuses if allowed to 
operate. Continuing political harassment 
of business not alone dulls profit incen- 
tives sorely needed to provide taxes and 
support an expanding economy but it 
also blurs the image abroad of this 
country’s ability to manage its affairs in 
such manner as to assure strong Free 
World leadership. In spite of statistical 
evidence of business recovery, the tone 
of financial markets in recent months 
appears to be reflecting the business 
community's growing disillusionment 
with Washington’s objectives and 
methods, 


TREES OR THE FOREST? 


Now that the reverse yield gap has 
been with us for nearly three years, it 
has become a commonplace of the in- 


vestment markets. Like other Wall Street — 


phenomena, it has been rationalized by 
the concept of sharing in corporate 
growth through partnership, rather than 
creditor, status and as a hedge against 
inflation. Certainly, a look at the stead- 
ily depreciating state of the dollar would 
seem to justify such thinking but the 
evidence of the accompanying chart and 
tabular data shows that, until the cur- 
rent phase, average bond yields have 
been steadily below stock yields since 
the mid-’30s, even while the greatest 





| 


2 ‘ 
: =< SP 
Relative Yields : : 5s S33 
Ss A ~s 
sides ald ASS 
1911-20 6.58% 5.04% 1.31 
1921-30 6.01 5.00 1.20 
1931-40 5.92 3.80 1.56 
1941-50 6.08 2.70 2.25 
1951-60 4.86 3.48 1.40 
Aug. 1949 7.48 2.60 2.88 
Aug. 1960 3.84 4,27 90 
Year 1960 3.85 4.41 87 
Aug. 1961 3.19 4.46 Bi 
Ave. 1911-60 . 5.89 4.01 1.47 








erosion was taking place in our cur. 
rency. 

These comparisons, which appear in 
the latest Cleveland Trust Co. Bulletin, 
show that stock yields fell below those 
of bonds only in the pre-1929 specula. 
tive mania and again briefly during 
the succeeding 1932 nadir, in the latter 
period largely due to reduction or omis. 
sion of dividends. Historically at least, 
the existing relationship appears logic. 
ally subject to correction in due course 
unless the dollar’s already substantial 
decline in purchasing power is to be 
accelerated into galloping inflation, a 
state universally regarded as_unthink. 
able. (The stock curve represents aver- 
age yield of all dividend-paying stocks 
regularly traded on the Big Board, while 
the bond curve presents the average 
yield to maturity of AAA rated corpo- 
rate bonds based on Standard and 
Poor’s Index.) 

Comparisons of the relative merits of 
equity investing vs. fixed-income over a 
period have been legion in recent years, 
with stocks well out in front as senti- 
mental favorites. Now, after approxi- 
mately a decade of advancing prices 
which has boosted price-earnings ratios 
to previously unheard-of levels, coupled 
with evidences of declining profitability 
in many lines of industry, many observ: 
ers are wondering whether the pendulum 
of investment preference may not swing 
somewhat to the other side. After all 
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even professional viewpoints are not 
static and any such universal reliance 
upon common stocks as the principal 
portfolio component which is accepted 
today as quite normal would have been 
heresy in the early °30s. 

Among examples of how today’s ma- 
jority thinking can becloud the future, 
one can find any number of references 
of that period to the demerits of stocks 
as trustee investments, one in particular 
suggesting tentatively that a nominal 
20% of total assets might be committed 
to carefully selected issues to be pur- 
chased near the bottom of the business 
eycle but only for accounts which could 
assume larger risks. On a more extreme 
note is the 1934 utterance of an eminent 
finance professor and later investment 
consultant who categorized then-current 
inflation talk as “just another recurrent 
scare’ and averred that one should 
“stick to good bonds.” It only goes to 
show that fashions and fads exist in all 
lines and that only the exceptional in- 
dividual is likely to look beyond the in- 
fluence of prevailing mass opinion of 
the day. There is obviously a sense of 
protection in being part of the herd but 
there may also be a propitious moment 
to part company and go it alone. 


Pustic CREDIT AND 
PrivATE INDUSTRY 


Two bills introduced in Congress in 
early September once again focus atten- 
tion upon that perversion of the origi- 
nally logical concept of exemption of 
public obligations from income taxation. 
namely, the so-called industrial develop- 
ment bond. Whether either bill is ever 
enacted or not, their appearance be- 
speaks disquiet over the growing tend- 
ency of some communities to rely upon 
this dubious method of attracting new 
industry by offering modern plant facili- 
ties at rentals made possible, at least 
in part, by the ability to sell their tax- 
free obligations to advantage. 

This device. originated in the south 
many years ago, had as one of its main 
largets the hard-pressed New England 
textile mills which were fighting a los- 
ing battle against rising costs due to 
antiquated plants and pressure for high- 
er wage scales. What. then, could be 
more simple than for southern communi- 
ties to sell their bonds, construct mod- 
em industrial plants and service the debt 
through rentals from a supposedly 
credit-worthy corporation ? 

It seems a shoddy approach indeed 
that a community should wish to don 
the cloak of tax exemption for such 
Purposes. The argument that many po- 
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litical entities issue revenue bonds cov- 
ered by users of the services constructed 
with the proceeds rather than by pro- 
rata taxpayers hardly seems analogous, 
inasmuch as these facilities are designed 
to serve the public needs or convenience 
of the area, something quite distinct 
from debt creation to lure industry from 
afar. Nor should the element of poten- 
tial damage to local credit by future 
default be forgotten as growing compe- 
tition whittles down the safety factor of 
top credit rating. 

One of these Washington bills would 
make rental payments under such leases 
non-deductible business expense, while 


the other would remove the tax-exempt 
status from bonds thus issued. Enact- 
ment of the latter could hardly fail to 
furnish ammunition to opponents of 
legitimately-issued exempt obligations in 
their drive to repeal this long-standing 
privilege of political units. 

Despite the bait of low overhead costs, 
corporate management should be alert 
to counter rather than to go along with 
socialistic trends of this nature. Absten- 
tion from this type of financing would 
likewise be greeted with acclaim by 
members of the Investment Bankers As- 
sociation of America, which is on record 
as opposing the practice. 
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Ahead of schedule: 


this $300,000,000 new look 
in the city closest to America 


/ 


Look down. South toward the Airport. East. West. Out toward the 
spreading suburbs to the North. Everywhere you see concrete 
evidence of the Cincinnati Industrial Area's vigorous answer to the 
challenge of the ‘60's. 


You see traffic already streaming over broad new expressways that 
keep growing mile by mile. You see vast acres adjacent to down- 
town Cincinnati now cleared of slums, ready for planned new apart- 
ments, office buildings and plants. You see what more than a 
quarter of a billion dollars in federal and local funds are doing to 
give Cincinnati the newest look in America by 1962. 


You see evidence that private capital has been busy, too. In the 
past 10 years, over fifteen billion dollars have been poured into a 
1,000-mile stretch of the Ohio River valley by new and expanding 
industries. And over $571,000,000 of it has gone into capital in- 
vestments in the Greater Cincinnati Industrial Area. 


Among the Area's powerful attractions has always been adequate 
power. The Cincinnati Gas & Electric Company has invested 
$300,000,000 in the past 10 years to keep ahead of the Area's ex- 
panding gas and electric needs. These needs are expected to 
double again in the next 10 years. The company will be ready. 


The Cincinnati Gas & Electric Company 


The Union Light, Heat and Power Company 


e 
Serving homes and industry in the Greater Cincinnati Area with an adequate and dependable supply of gas and electricity 
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MOODY’S INVESTORS YIELD TABLE 


Prepared monthly for TRUSTS AND ESTATES by Moody’s Investors Service 
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55 — 4 -5.5 5-4 
=, | 1959 1960 | i96l | sd 1958 1959 1960 | I961 4 ones 1958 | 1959 | 1960 1961 esi 
RECEP EERE EEE PEERED UREA ERE De eb ba eee Re eee Litt Li ADELE 

End of Month —— Range of Period 
Se ee —— inn 1941-45 1931-40 1919-1930 
Sept. Aug. Sept. High-Low High-Low 
1. U.S. Government Bond Yields 
3-Year Taxable Treas. _.....___ % 3.63 3.62 3.41 3.73-3.09 5.17-1.35  1.68-0.90 1.32-1.07 (a) (a) (a) 
5-Year Taxable Treas. —____ % 3.79 3.91 3.64 3.99-3.27 5.10-1.75  1.87-1.06 1.70-1.24(a) (a) (a) 
10-Year Taxable Treas. Es“ 3.88 3.96 3.76 4.17-3.63 4.91-1.95 2.10-1.38 2.10-1.49 (a) (a) (a) 
Bank 24s, 9/15/72-67 _._...__ Es 3.89 3.94 3.67 4.10-3.63 4.68-2.21  2.43-1.96 2.48-2.03 (a) (a) (a) 
Victory 214s, 12/15/72-67 _......._. cy 3.86 3.90 3.65 4.07-3.60 4.59-2.44 2.48-2.08 2.50-2.37 (a) (a) (a) 
Pg I a a 4.02 4.03 3.75 4.09-3.70 4.44-2.59 (b) (b) (b) (b) 
Oe See oe % 3.74 3.77 3.67 3.78-3.53 4.10-2.94 
2. Corporate Bond Yields 
Aaa Rated Long Term _........ ss 4.44 4.45 4.27 4.46-4.21 4.61-2.65 2.91-2.45 2.88-2.59 5.75-2.70 6.38-4.42 
Aa Rated Long Term __................. % 4.58 4.59 4.40 4.60-4.32 4.78-2.70 2.98-2.53 3.06-2.66 7.03-2.90 6.84-4.59 
A Rated Long Term __....._ sic, 4.80 4.81 4.65 4.83-4.55 4.95-2.87 3.28-2.67 3.39-2.78 9.23-3.35 9.71-4.91 
Baa Rated Long Term _.......___.... ae 5.12 5.12 5.06 5.12-4.99 5.37-3.15 3.57-2.93 4.47-3.06 12.96-4.42 8.56-5.32 
3. Tax Exempt Bond Yields 
Aaa Rated Long Term ss “% 3.31 3.34 3.18 3.37-3.12 3.65-1.28 1.98-0.90 1.84-0.93 2.81-1.56 (d) (d) 
Aa Rated Long Term __.... = Fe 3.47 3.52 3.45 3.55-3.33 3.81-1.37 2.21-1.04 2.11-1.21 3.02-1.78 (d) (d) 
A etee tenes Tee —.. % 3.67 3.71 3.69 3.72-3.55 4.06-1.72 2.64-1.28 2.49-1.49 3.29-2.11(d) (d) 
Baa Rated Long Term _.__...__... . Te 4.00 3.98 4.13 4.16-3.93 4.51-1.98  3.05-1.57 2.94-1.80 3.71-2.60(d) (d) 
4. Preferred Stock Yields 
Industrials—High Dividend Series 
man Geese 4.59 4.63 4.68 4.67-4.58 4.85-3.80 4.09-3.28 4.37-3.55 6.54-3.83 6.79-4.75 
Medium Grade ................._. G 4.83 4.84 5.16 4.89-4.79 5.60-4.45 5.08-4.14 5.94-4.33 12.73-4.91 8.05-5.61 
Industrials—Low Dividend Series : 
Re MN eM 4.34 4.41 4.41 4.43-4.34 4.67-3.45 3.92-3.27 (e) (e) (e) (e) 
Medium Grade _............. 4.72 4.71 4.72 4.75-4.64 5.16-3.80 4.20-3.52 (e) (e) (e) (e) 
Utilities—Low Dividend Series 
Tigh Grade 4.77 4.77 4.78 4.82-4.66 5.12-3.77  4.24-3.40(e) (e) (e) (e) 
Medium Grade —............_.. % 4.92 4.90 5.00 5.05-4.86 5.34-4.17 4.65-3.69(e) (e) (e) (e) 
5. Common Stocks 
125 Industrials—Prices (g) $201.55 204.00 165.61 204.00-186.00 196.07-66.75 64.46-43.20  49.30-22.69 49.10-10.56 78.06-34.81 (f) 
125 Industrials—Div. (g) 2 6.02 6.02 6.02 6.03-6.01 6.01-4.13  4.44-1.76 1.94-1.52 2.05-0.72 2.53-2.16 (f) 
125 Industrials—Yields - % 2.99 2.95 3.64 3.23-2.95 6.79-2.96  7.29-3.20 7.71-3.56 10.13-2.59 6.21-3.19 (f) 


(a)—U. S. Govt. Bond Yields in this series date from Jan. 5, 1943. 
(b)—U. S. Govt. Bond Yields in this series date from April 15, 1953. 
(c)—U. S. Govt. Bond Yields in this series date from Feb. 15, 1955. 
(d)—Tax Exempt Yield Averages in this series date from Dec. 1, 1936. 
(e)—Low Dividend Preferred Yield Averages 


Jan. 2, 1946. 


in this series date from 


(f)—125 Industrials Averages date trom Jan. 1, 1929. 
(g)—Dollars per share. 


Note: To facilitate comparisons between the three charts above, all yields 
have been placed on the same inverted arithmetic scale which appeal 


on the left side of each chart. 
*Revised. Medium grade, high dividend series preferred stock yields for Oct., 5.14; Sept., 5.16. 
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Growth is a continuing and well known American suc- 
cess story. Just as real, but even more striking, is the 
growth of the industry that fuels industrial progress — 
natural gas. Real . . . because the natural gas industry has 
doubled its sales in just a few years. Striking . . . because 
this dynamic performance has been achieved even during 
periods of slackening business activity. 

Panhandle Eastern is part and parcel of the growth 
record in natural gas. As you read this, Panhandle and its 
subsidiary, Trunkline Gas Company, are working rapidly 
to increase system capacity by 420,000 MCF per day. 
This $125,000,000 expansion will bring total daily capa- 
City to two billion cubic feet . . . more than double that of 
ten years ago. 

The sales chart at the right shows the Panhandle— 
Trunkline System’s growth over the past decade. All reli- 


Subsidiary: 


i, 
TRUNKLINE 
GAS CO. 


4 
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able indicators for the next ten years point to a population 
increase in our service area substantially above the na- 
tional average. Small wonder Panhandle people are pro- 
gressively busier, bringing industry in the nation’s heart- 
land the essential fuel to go on growing. 


Ten-Year Record of Consolidated Sales 


“$3 "54 55 = ‘56 "57 "58 ‘5S *60 ‘bl 


BILLIONS OF CUBIC FEET 





PANHANDLE EASTERN PIPE LINE COMPANY 


120 Broadway, New York 5, N.Y. 


TRUNKLINE GAS COMPANY 


3000 Bissonnet, Houston 5, Texas 
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HEN PRESIDENT KENNEDY RECENT- 

ly advised the titans of the domes- 
tic steel industry against a price rise to 
compensate for the third in the current 
cycle of increases in labor cost, he was 
symbolizing a basic change in the 
American economic system. 

Theorists sometimes glorify such drift 
as a transition from free enterprise to 
‘“‘a mixed economy.” I prefer to call it 
a “mixed-up economy.” It seems vision- 
ary to try to blend “the best features” 
of private capitalism and socialism. The 
significant rise in the investor index of 
confidence between 1953 and 1960 was 
based on former President Eisenhower’s 
effort to retain and strengthen our sys- 
tem of political and economic organiza- 
tion. 

The issue is not the level at which 
steel prices should be quoted. That, un- 
der free enterprise, is determined by 
competition at home and abroad — not 
only from steelmakers, but also from 
producers of competitive metals or even 
plastics. The recent cut in aluminum 
prices will limit the freedom of domes- 
tic steel producers to raise prices to 
compensate for wage increases. Similar- 
ly, growing competition from West 
Europe, with its vastly improved tech- 
nology and distribution advantages 
growing out of the Common Market, 
will also restrict the ability of American 
steel manufacturers to lead the price 
trend, 

What is at stake is the President’s 
effort to seize the ball of decision-mak- 
ing, which should rest with executives of 
the industry. This trend toward substi- 
tution of centralized economic planning 
at Washington did not originate with 
Mr. Kennedy. After New Deal innova- 
tions, the alteration in our way of life 
was accelerated by the propagandizing, 
during the Truman Administration, by 
Leon H. Keyserling, chairman of the 
Council of Economic Advisers. On 
broadcasts with me and others, Mr. 
Keyserling berated the ironmasters for 
not expanding facilities rapidly enough. 
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ECONOMIC TIDES BENEATH THE MARKET... . 


MERRYLE STANLEY RUKEYSER 


BUSINESS PLANNING FROM WASHINGTON 


This too was an effort to substitute bu- 
reaucratic decision-making for the tak- 
ing of calculated risks by responsible 
executives acting as trustees for invest- 
ors. 

In a competitive society, individual 
businessmen as decision-makers never 
achieve a record of perfection. The very 
essence of competition inheres in meas- 
urement of the relative skill of person- 
alities in the hazardous function of 
making present decisions concerning fu- 
ture possibilities and trends. Under free 
enterprise, the rewards go to those with 
wisdom and foresight. And in the proc- 
ess some ahead while others 
recede. 

The official view of the Kennedy Ad- 
ministration that a rise in steel prices 
will cause inflation is based on fallacy. 
Inflation, the deterioration in the buying 
power of money, stems from other fac- 
tors. In the vast expenditure for mili- 
tary weapons, for example, there is in- 
flationary potential, for the process dis- 
tributes vast money payments to workers 
and others, yet the resultant goods are 
unavailable to them but necessarily ear- 
marked for a single customer, namely, 
Uncle Sam. In time of war, the compul- 
sive force of government is used to 
hide inflation through price-fixing. This 
artificial state does not obviate inflation, 
though it suppresses the statistical re- 
cording of the effect of monetary deteri- 
oration. 


move 


Since investors and speculators are 
forever seeking to adjust to future ex- 
pectation through currently capitalizing 
in security prices the picture in their 
minds as to future earning power, this 
official governmental gesture threatens 
to aggravate the “profit squeeze.” 


Profit’s Role and Record 


To put our best foot forward in com- 
petitive co-existence with the police-state 
dictatorships, we must develop an un- 
emotional, scientific appreciation of the 
social and economic utility of profit. 
Profit not only provides a means of 


meeting the cost of capital, but it also, 
through holding out the spectacle of 
rewards and incentives, stimulates ven. 
turesomeness and the will to expand 
and achieve new heights in dissemina. 
ting material wellbeing. 


Right after the end of the shooting 
phase of World War II, Walter P, 
Reuther, president of United Auto 
Workers, urged automobile manufac. 
turers to freeze selling prices at the 
1946-47 level, while paying higher 
wages, higher prices for materials and 
utility and transportation services, and 
other prevailing costs. On the eve of 
1958 wage negotiations, Mr. Reuther in 
testimony before the Senate Subcommit- 
tee on Antitrust and Monopoly presented 
charts and figures concerning his con- 
cept of automotive economics. 


Instead of indulging in conventional 
ivory tower, theoretical dissection of 
the Reuther thinking, this writer under- 
took a specific audit of what the conse- 
quences would have been in the post-war 
years if the major auto companies had 
followed Reuther’s formula. The record 
discloses that General Motors and its 
competitors thrived in the eleven years 
1946-57 by rejecting Reuther’s econom- 
ics. GM, for example, had eleven golden 
years of profit. 


During the automobile strike of 1945- 
46 Reuther had stated that wages could 
be increased without raising selling 
prices. In the audit. I recast the income 
accounts of GM on the assumption that 
the corporation had followed Reuthers 
advice and frozen selling prices. If this 
had been done, GM. instead of rising 0 
new heights and greatly expanding job 
opportunities, would have lost its cor 
porate shirt and joined the parade to 
the junk yard of auto-makers with Pierce 
Arrow, Packard, Jordan, Haines, Peer 
less, and scores of others. On the Rew: 
ther formula, GM in those eleven yea’, 
instead of showing peak profits would 
have lost $7,733,903,864. Moreover, Un- 


cle Sam, with his income tax claims 0 
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profits. ould have been deprived of tax 
revenue: totalling $8,939,780,446. 

In the contemporary steel situation, 
Presiden! Kennedy indicated that he 
had in ind a quid pro quo in recom- 
mending io the union that in future ne- 
gotiation- it show forbearance in the 
national interest. The result is a matter 
of conjeciure. The Chief Executive has 
sketchily indicated that he thinks future 
incremen!s in labor rates should be 
limited to tangible improvement in 
productivity. As President, Eisenhower 
for years advocated a similar formula 
but had little success in implementing 
it in collective bargaining. Only in 
Greece, according to Prime Minister 
Karamanlis, has this principle been 
honored but in Greece the unions are 
relatively weak. 


The Right Kind of ‘Union’ 


In face of current global tensions and 
the growing competitive status of lower 
wage countries, both the steel union and 
management should give sober attention 
to ways and means of holding down pro- 
duction costs. The workers, who get the 
bulk of the receipts, have a tremendous 
self-interest in promoting job security 
through keeping U. S. costs competitive. 
Instead of reactionary, internal class 
warfare, there should be an intelligent, 
constructive shift from primitive collec- 
tive bargaining based on force to a more 
enlightened phase of consultation be- 
tween the union and management based 
on objective understanding of economic 
realities. 

The economic role of management is 
not simply to list costs imposed by 
others but to manage costs and to con- 
tinuously seek to offset high hourly wage 
rates through greater mechanization and 
elimination of unnecessary steps. It is 
sheer illusion that big business has dic- 
latorial power to force its will on others. 
When Myron C. Taylor was chairman 
of United States Steel in 1937, he was 
intrigued by the seductive argument of 
John L. Lewis, then head of the CIO 
undertaking to organize the steel indus- 
tty, that management could automatic- 
ally increase profits by taking a mark-up 
om higher costs. The attempt to imple- 
ment this advice resulted in resistance 
by steel buyers to higher steel prices, 
and was an important causative factor 
of the 1937 recession. 

American finance and business are 
‘apitalized on higher than international 
erage wage rates, and accordingly it 
would be destructive to assume that the 
toad to profits lies in slashing American 
Wages. On the contrary, the constructive 
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fraction of <= 
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Puerto Rico’s annual debt service, 
both, principal and interest, re- 
quires less than 5% of the budget of 
almost $320,000,000 for 1961-1962. 


Moreover, Section 8 of the Con- 


Welfare 22.1% 








stitution of the Commonwealth of 
Puerto Rico provides: “‘In case the 
available revenues including sur- 
plus for any fiscal year are insuffi- 
cient to meet the appropriations 
made for that year, interest on the 
public debt and amortization there- 
of shall first be paid, es 


Thus, debt service is not only a 
small fraction of all budget reve- 
nues, but a first claim upon total 
treasury receipts. 


The small amount required for debt service means a larger 
portion is available for education, social welfare, and health 
which receive more than 50 cents of each revenue dollar. 


Low debt is a basic factor in the soundness of Puerto Rico’s 
general obligation bonds. Free from both federal and state income 
taxation, they provide attractive returns at current prices as do 
the revenue bonds of the various Authorities. 


GOVERNMENT DEVELOPMENT BANK 
FOR PUERTO RICO 


Fiscal Agent for the Commonwealth of Puerto Rico 


1311 Ponce de Leon Avenue 45 Wall Street 
San Juan, Puerto Rico New York 5, N. Y. 
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GARDNER 
DENWER 


110th CONSECUTIVE 
DIVIDEND 


ON COMMON STOCK 


A quarterly dividend of $.50 
per share on the common 
stock of Gardner-Denver 
Company has been declared 
by the Board of Directors of 
the company, payable Dec. 
1, 1961, to stockholders of rec- 
ord at the close of business 
on November 9, 1961. 


Quincy, Illinois O. C. Knapheide, Jr. 
Sept. 28, 1961 Secretary 

















Southern California 


Edison Company 


DIVIDENDS 
The Board of Directors has 
authorized the payment of 
the following quarterly divi- 
dends: 

COMMON STOCK 


Dividend No. 207 
65 cents per share; 


PREFERENCE STOCK, 

4.48% CONVERTIBLE SERIES 
Dividend No. 58 

28 cents per share; 


PREFERENCE STOCK, 

4.56% CONVERTIBLE SERIES 
Dividend No. 54 

28/2 cents per share. 


The above dividends are pay- 
able October 31, 1961 to 
stockholders of record Octo- 
ber 5. Checks will be mailed 
from the Company's office in 
Los Angeles, October 30. 


P. C, HALE, Treasurer 


September 21, 196 





route lies in cooperation between labor 
and management to find ways to com- 
pensate for high wages through other 
internal and external changes in the cost 
sheet. In addition to what management 
and investors can do directly through 
new investment in more modern equip- 
ment, there are also such external fac- 
tors as obsolescence in judicial decisions. 
consent decrees, demands by pressure 
groups, and a variety of other factors. 
The desire of politicians to be heroes 
with large voter groups is not unique 
with the incumbent Administration. Al- 
though President Eisenhower gave lip 
service to neutrality during wage dis- 
cussions, he eventually assigned former 
Vice President Nixon and former Secre- 
tary of Labor Mitchell to intervene in 
the 1959 steel strike. At a time when 
American steel was disadvantaged by 
substantially higher than foreign labor 
costs, the settlement further raised them, 
although Mr. Nixon took satisfaction in 
the statistical fact that the rate of incre- 
ment was less than in earlier settlements. 
But the threat of a further profit squeeze 
was a contributing cause of the prema- 
ture business recession later in 1960, 
and this temporary downtrend in sales 
and employment, in my judgment, made 
possible the narrow margin by which 


Mr. Kennedy defeated Mr. Nixon. 
What Base for Wage Rates? 


When gross receipts are not judici- 
ously used by management to meet all 
segments of cost, trouble is in the mak- 
ing. This is a subtle point of immense 
importance, for some ambitious and 
dynamic labor leaders aspire to change 
the ratios under which costs have been 
met specifically to enlarge the fractional 
share of total receipts assigned to work- 
ers as wages and fringe benefits. 
Thoughtful analysis would indicate that 
it would be destructive of the long-term 
interests of labor to achieve this goal. 
Job security depends on a healihy em- 
ployer with the will to invest in expan- 
sion and development. 

Even the politically-suggested ceiling 
on labor rate increases to correspond 
with improvement in productivity is 
based on shallow thinking. Gains in 
productivity stem from partnership ef- 
fort, especially from investment in more 
efficient capital facilities — tools of 
production. Customers are entitled to 
share in technological progress through 
getting better values, too. 

In face of technological unemploy- 
ment, there is an understandable human 
tendency to advocate backtracking in 
efficiency so that more hand labor will 
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REGULAR ri 
QUARTERLY vi 
DIVIDEND So 


The Board of Directors has Web 
declared this day ginal 
COMMON STOCK DIVIDEND NO. 109 the ¢ 
This is a regular quarterly 
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— y 4 ¢ Steel 
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PER SHARE impr 
Payable on Nov. 15, 1961 P 
to holders of record at close lo er 
of business, Oct. 20, 1961 thos 
KARL SHAVER Pr 
SECRETARY _— 

Oct 5, 1961 tics. 
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GAS SYSTEM, INC. per 
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Lri-Continental 9 
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Third Quarter Dividends toil 
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in | 
672 cents a share on the U 
n 
$2.70 PREFERRED STOCK 
Payable October 1, 1961 \ 
to 
65 Broadway, New York 6, N. Y. the 
_ ae cme of 
: pea _ pai 
. F rel 
Pacific Gas andElectric | |. 
Company vi 
; an 
DIVIDEND NOTICE ple 
COMMON STOCK | 
DIVIDEND NO. 183 pk 
The Board of Directors on tin 
September 20, 1961, declared me 
a cash dividend for the third 
quarter of the year of 70 { 80) 
ia cents per share upon the : an 
io Company's common capital : ch 
: stock. This dividend will be br 
paid by check on October 16, i 
1961,to commonstockholders | mi 
of record at the close of in du 
business on September 29, fe is 
1961. ~ 
¢ ’ K. C. CHRISTENSEN, 
-«  % Vice President and Treasurer : pr 
i a San Francisco, Calif. O} 
io ul 
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be used. This would be ruinous to job 


security vis-a-vis foreign producers, on 
the one !:ind, and domestic producers of 
aluminu::: and other metals. 

Some years ago the late Orlando F. 
Weber, «i Allied Chemical and an ori- 
ginal resevrcher in economics, came to 
the conclusion that labor had in fact 
been exploiting capital. He documented 
this appraisal through analysis of U. S. 
Steel incorme accounts since 1901, which 


he believed showed that the fruits of 
improved technology had gone mainly 
to employees, with insufficient return to 
those who provided the capital. 

Popular understanding is blurred by 
use of inaccurate and misleading seman- 
tics. For example, statisticians talk glibly 
about “improvement in_ productivity 
per manhour.” The truth would be bet- 
ter related by substitution of the phrase 
“improvement in productivity per man- 
tool hour.” The great change in output 
per hour reflects little, if any, change 
in the muscles of human workers but 
there have been dramatic gains in the 
effectiveness of power-driven, labor-aid- 
ing machinery. Better tools promote job 
security, assuring the worker more and 
better things in exchange for a week’s 
toil, the objective of all production. 
When the poison circulated by Karl 
Marx is eliminated, men of all stations 
will be able to think more realistically 
about what makes for sociological gains 
in material wellbeing. 


Unemployment Facts vs. Statistics 


With economic pressures on industry 
to reduce costs through mechanization. 
there is an interruption, to some degree, 
of historic trends in employment. As 
part of the process, there has been a 
relative increase in the number engaged 
in performing services, as contrasted 
with producing physical goods. There is 
an urgent need to retran persons dis- 
placed by new technology. 

Current records show that gainful em- 
ployment in this country is at an all- 
time high. However, the rise in employ- 
ment has been insufficient fully to ab- 
sorb annual recruits to the labor force 
and those disrupted by technological 
changes. In the final analysis, with war- 
bred shortages long since filled, replace- 
ment demand is insufficient to keep pro- 
ductive resources fully employed. There 
is thus need for further innovation based 
on venturesomeness in research and new 
product exploration. If we are to get 
optimum results, it is desirable to stim- 
ulate creative pursuits through rewards 
and incentives. 


A minor aspect of this problem is that 


OcroBeR 1961 


United States unemployment statistics 
tend to be padded and not comparable 
with figures for most other nations. We 
depend on the monthly unemployment 
report released by the Bureau of Labor 
Statistics, which is not based on an 
actual count, but on sampling akin to a 
public-opinion poll. Canvassers inter- 
view 35,000 selected households and ask 
“How many people here want a job.” 
The system entails cataloguing as gain- 
fully employed all members of the house- 
hold over age 14 who worked the pre- 
vious week, as unemployed those not 
working the previous week but purport- 
edly wanting a job, and others not 


working or seeking work are excluded 
from the labor force. Then the sample 
is expanded in ratio to the total popula- 
tion to estimate the number of jobless. 

Previously, to be classified as unem- 
ployed, a person had to be actually seek- 
ing a job but in 1940 the rules were 
changed to include those who wanted 
jobs, even though not actively looking 
for them. This system turned up 10% 
to 22% more unemployed than actual 
head counts by census takers. 

In Europe unemployment figures are 
based on an actual head count of per-. 
sons registered as seeking work in order 

(Continued on page 982) 
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Interest Exempt, in the Opinion of Counsel, From All Present Federal Income Taxes 


NEW_ISSUES 


$100,000,000 $25,000,000 


MENTAL HEALTH AND PUBLIC WELFARE INSTITUTIONS 


STATE PERMANENT IMPROVEMENT BONDS, SERIES “A” 
OF ILLINOIS Rigatoni 


EDUCATIONAL INSTITUTIONS PERMANENT 
IMPROVEMENT BONDS, SERIES “A” 
VARIOUS PURPOSE BONDS 


DATED OCTOBER 1, 1961 DUE OCTOBER 1, 1962-86, INCLUSIVE 


Interest payable on October 1, 1962 and annually thereafter on October 1. Beth principal 


8 i Amounts, Coupons, Maturities, and Yields or Prices 
and interest payable at the office of the State Treasurer, Springfield, Illinois, or at the 








option of the holder thereof at The First National Bank of Chicago, in the City of Chicago, ign Cosma ‘Mannie Pook ts Cimon “Meus = 
Illinois, or at The Chase Manhattan Bank, in the Borough of Manhattan, in the City of $4,000,000 “47, ~=—«1062 140°, $4,000,000 We 1975 2.90%, 
New York. Coupon bonds in denomination of 51,000, registerable as to principal only. 4,000,000 4 1963 1.60 4,000,000 3 1976 7.95 
Legal investment, in the opinion of Counsel, for savings banks and pycnone a Hon prone : ae = 
trust funds in New York, and for savings banks in Massachusetts, 4,000,000 4 1966 a5 peed : se = 
Connecticut and certain other states. 4,000,000 23/, 1967 2.30 4,000,000 3 1980 3.05 
In the opinion of counsel, these voted unlimited tax bonds will constitute valid and 4,000,000 2% 1968 2.40 4,000,000 3 1981 3.10 
Bigs wae ca ; 4,000,000 23/4, 1969 2.50 4,000,000 3 1982 3.10 
legally binding general obligations of the State of Illinois for payment of which the full 4,000,000 23/, 1970 260 4.000.000 3 1983 315 
faith and credit of the State are pledged. 4,000,000 23/, 1971 2.70 4,000,000 3 1984 3.15 
These bonds are offered when, as and if issued and received by us, and subject to the pyre 2% ae Pa pe ; on 2 
unqualified approving legal opinion of Messrs. Chapman and Cutler, Attorneys of 4,000,000 23, 1974 285 ate . . 


Chicago, Illinois. (Accrued Interest to be Added } 


Glore, Forgan & Co. 
Wertheim & Co. Ladenburg, Thalmann & Co. Shearson, Hammill & Co. Ira Haupt & Co. Goodbody & Co. The First National Bank —_Seattle-First National Bank 
of Oregon 
American Securities Corporation Paribas Corporation Allen & Company Cruttenden, Podesta & Co. Gregory & Sons Baxter & Company 


R. S. Dickson & Co., Inc. Francis I. duPont & Co. Auchincloss, Parker & Redpath Fahnestock & Co. La Salle National Bank William S. Morris & Co. 
Pullman Trust & Savings Bank Stroud & Company Industrial National Bank of Providence Model, Roland & Stone Branch Banking & Trust Co. John C. Legg & Company 


Incorporated 


McDonnell & Co. D.A. Pincus & Co. Raffensperger, Hughes & Co. Scudder & German Second District Securities Co., Inc. Stern, Lauer & Co. 


Incorporated Incorporated 


Taylor and Company 
Van Alstyne, Noel &Co. Winslow, Coha & Stetson Investment Corporation of Virginia Charles King &Co. Pierce, Carrison, Wulbern, Inc. Arthur L. Wright & Co., Inc. 


Incorporated 
Arthurs, Lestrange & Co. | Cooley & Company Shelby Cullom Davis & Co. Dreyfus & Co. John J.Ryan&Co. F.R.Cole&Co. R. James Foster & Co., Ine. 
Mackall & Coe Poole &Co. Tuller & Zucker Robert L. Whittaker & Co. Jack M. Bass & Company K. J. Brown & Co., Inc. 


DeHaven & Townsend, Crouter & Bodine —_ Elkins, Morris, Stokes & Co. Clement A. Evans & Company, Inc. , Fulton, Reid & Co., Inc. 


Cunningham, Schmertz & Co., Inc. 


Interstate Securities Corporation 


Luce, Thompson & Crowe, Inc. Park, Ryan, Inc. Putnam & Co. Small, Larmer & Co. Strader and Company Talmage & Co. Tripp & Co., Inc. 
Inc. 
Abroms & Co., Inc. Arnold & Derbes Robert L. Conners & Co., Inc. Delago Securities Co., Inc. Einhorn & Co. Evans & Co., Incorporated Freeman & Company 
Incorporated 


M. M. Freeman &Co., Inc. _ Hallowell, Sulzberger, Jenks, Kirkland &Co. Hannaford & Talbot Houston Hill Jr. & Co. Hooker & Fay, Inc. Horner, Barksdale & Co. 

Howard, Weil, Labouisse, Friedrichs | Joseph, Mellen & Miller, Inc. John B. jnat. ‘Sutin Bros.Co. McJunkin, Patton&Co. C.S. McKee & Company, Ine. 

The stich at Gennes James O’Donnell Charles A. Parcells & Co. — Penington, Colket & Co. Peoples National Bank J. Cliff Rahel and Company 

M. A. Saunders & Co, Inc. Seattle Trust and Savings Bank Shannon & Company .Stockyards National Bank Westheler a ~ ekg Woodcock, Moyer, Fricke & French 

Harold E. Audsley &Co. | Cumberland Securities Corporation Ferris & Company The! Firs National Bank & Trust Co. Hugo Marx & Co. "Mesirow & Company 
of Oklahoma City 


Metropolitan Dallas Corporation Mid-South Securities Co. Pacific Northwest Company H. 0. Peet & Co. J. R. Ross & Co. Frank S. Smith & Co., Inc. 


September 28, 1961 
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Two Funii Managements and 
Distributing Companies 
Plan Merger 


Blue Ridge Managers, Inc. of New 
York and Winfield and Co. of San Fran- 
cisco, supervising the portfolios of three 
mutuals with combined assets of $50 
million as well as many private invest- 
ment accounts, plan to merge their in- 
vestment advisory facilities as well as 
their affiliated distributing organiza- 
tions. Blue Ridge manages the mutual of 
the same name, Winfield is identified 
with Winfield Growth Industries Fund, 
Inc. and Quarterly Distribution Shares, 
Inc. Since Winfield is to be the surviv- 
ing corporation, the merger will be sub- 
ject to approval by Blue Ridge Mutual 
Fund shareholders of a new management 
contract at a meeting scheduled for 
October 30th. The important and com- 
mendable point about the move is that 
each fund with its different investment 
policies and objectives will maintain its 
individual corporate identity, the mer- 
ger involving only management and dis- 
tribution facilities. 


Blue Ridge with assets approximating 


a 


INVESTMENT COMPANY NOTES 


HENRY ANSBACHER LONG 





$38 million is primarily a common stock 
fund with long-term growth of principal 
as its chief investment objective. At 
mid-year its holdings were 93% in equi- 
ties and equivalents. Quarterly Distribu- 
tion Shares, Inc., based in Wichita, Kan.., 
is valued at $7 million, and strives for 
“reasonable and continuous income” 
with preservation and growth of capital 
as a secondary objective. Thus, Quarter- 
ly’s ratio of net income to average net 
assets for the five-year period ending 
with 1960 averaged out at 3.81% con- 
trasted with a corresponding figure for 
Blue Ridge of 3.21%. It has a flexible 
investment policy, shifting readily in 
varying proportions among bonds, pre- 
ferred and common stocks. 

The third company in the merged 
group, Winfield Growth Industries Fund, 
is by contrast a growth stock company 
with its $514 million of assets invested 
in “growing companies in growing in- 
dustries.” For example, in our recent 
survey of second quarter investment 
company portfolio operations (Barron’s, 
8/7/61, p. 5 et seq.) we noted that Win- 
field was one of three funds “particular- 
ly enterprising” in their “search of pre- 











AFFILIATED 
FUND 


A Common Stock Investment Fund 


Investment objectives of this 

Fund are possible long-term 

capital and income growth for 
its shareholders. 


ATLANTA CHICAGO 
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Prospectuses on request 


LORD, ABBETT & CO. 
63 Wall Street, New York 


LOS ANGELES 





AMERICAN 
BUSINESS SHARES 


A Balanced Investment Fund 


Company invests in a portfolio. 
balanced between bonds and 
preferred stocks selected for 
stability, and common. stocks 
selected for growth possibilities. 


SAN FRANCISCO 
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viously overlooked investment opportun- 
ities” with its purchasing of Echlin 
Manufacturing Co., E. F. MacDonald 
and Co., Pubco Petroleum and Rachem 
Corp. 

Winfield Industries, as well as Blue 
Ridge Mutual, has had a rather variega- 
ted career. Founded in 1933 as a fund 
specializing in foreign bonds, it changed 
its complexion to become known eventu- 
ally in 1939, under sponsorship of Dis- 
tributors Group, as American Foreign 
Investing Corp. In 1947 its name was 
changed to the Bowling Green Fund as 
it came under supervision of the late 
Howard Shubart and was distributed 
without benefit of a selling commission. 
On the latter’s death in 1952, control 
passed to Van Strum and Towne’s Chan- 
ning group which was just entering the 





Investing 
for 


Institutions? 


Learn the facts on 


DIVIDEND 
SHARES 


a mutual investment fund of 
diversified common stocks 
selected for investment qual- 
ity and income possibilities. 


We will be pleased to 
send you a free booklet- 
prospectus and complete 
information. Simply mail 
this advertisement. 

TE 


CALVIN BULLOCK 


Limited 
ONE WALL STREET, NEW YORK 5 


Investment Advisor and 
Underwriter of Mutual Funds 
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mutual field. The present name was fi- 
nally assumed in 1957 when the Win- 
field interests took over. Blue Ridge ac- 
quired its status as a mutual on the 
revamping in 1951 of two closed-end 
companies of pre-depression vintage — 
Blue Ridge Corp. and Central States 
Electric Corp. 

For two years it was managed and 
distributed by the N.Y.S.E. firm of Rey- 
nolds and Co., then it was paired with 
Shareholders Trust of Boston to be su- 
pervised in its investments by John P. 
Chase and underwritten by Harriman 


Ripley and Co. Eventually these arrange- 
ments were terminated and Blue Ridge 
expanded its own organization under the 
able stewardship of Milan D. Popovic, 
who has been associated with the com- 
pany for over 29 years. Mr. Popovic 
will continue as President and will be- 
come a vice president of Winfield & 
Co. Charles W. Partridge, Sr., will re- 
main as President of the latter as well 
as of the Winfield Fund. 

The management company will main- 
tain offices in Blue Ridge’s present New 
York headquarters as well as in San 
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An open-end mutual fund invested 
in Canadian, Western European, 
and other foreign securities. 


Available at net asset value with- 
out sales commission. 


Prospectus on request 


Carl M. Loeb, Rhoades & Co. 


Members New York Stock Exchange 
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Stein Roe & Farnham 


BALANCED FUND 





z > 





Invested in bonds, preferred 
and common stocks selected 
for reasonable stability and 
possible long-term growth of 
principal 


BOTH FUNDS AVAILABLE AT NET ASSET VALUE 


Copies of the Prospectuses obtainable from 
Stein Roe G Farnham BALANCED FUND, nc. 
Stein Roe & Farnham STOCK FUND, Inc. 
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STOCK FUND 





Substantially all assets invested 
in common stocks selected for 
long-term growth possibilities 


135 South LaSalle 
Chicago 3, Illinois 
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Francisco, while the sales arm, Fung 
Distributors, will also use both these 
facilities as well as its present Wichita 
location. Significantly, Mr. Popovic ob. 
served that “rising costs of investment 
management and distribution are mak. 
ing it difficult for smaller, independent 
mutual funds to compete effectively for 
the attention of investors of all means, 
... The coming together of our various 
companies will do much to strengthen 
the whole group. On the one level, jt 
will immediately more than double man. 
agement personnel and facilities of the 
funds concerned — and give them two 
invaluable, and widely separated, listen. 
ing posts from which to make portfolio 
decisions, with a sizeable reduction of 
overhead costs. On another, it gives 
each of the funds, for the first time, 
the wherewithal for building national 
distribution for their shares.” 


S.E.C. Holds Hearings 


on Pru’s Variable Exemptions 


In hearings covering approximately 
2,000 pages of type-written reported 
testimony the $.E.C. recently listened to 
the application of the Prudential Life In- 
surance Co. for permission to sell its 
variable annuities, already cleared in its 
home state of New Jersey (March ’6l, 
p. 210). Both the N.A.L.C. and N.A.S.D., 
at their request, appeared as parties in 
the proceedings. Pru presented testi- 
mony supporting its application and 
request for Federal regulatory exemp- 
tions from June 12th through the 20th 
and was examined in the latter half of 
July with a brief additional session on 
September 6th. Prudential must now file 
its brief in October after which the 
S.E.C. staff has 40 days to reply. Open 
argument is scheduled for December 
and the Commission’s decision on the 
application is expected sometime in 
1962. 

Judging from the top brass that at- 
tended the hearings, the insurance in- 
dustry was extremely interested in the 
proceedings. Noted particularly by this 
column in the examination was the dis 
cussion revolving about the requilt- 
ment, written into the New Jersey Law, 
that the investment in the variable must 
at least be matched in value by an it- 
vestment in a conventional fixed policy: 
By dwelling on this point at length, those 
opposing Pru’s application were appar 
ently trying to emphasize the speculative 
nature of the variable, the contract hold: 
er’s risk and the necessity for tight 
S.E.C. regulation. Pru’s position was 
that “a balanced annuity and the 1 
quirement for balance is one way of 
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ta ——— 
b. 1 2 3 4 5 6 7 8 “ 10 
: PORTFOLIO PRINCIPAL PERFORMANCE INCOME 
2 ——e a POLICY Base (100): Bid Price 6/30/50 a 
or selection and interpreation of Dividend % on 
is data see July 1959 issue, p. 690. % common stocks, wpianion aver. month-end 
‘ lower grade bonds & 9/29/61 ¢ p 
us | —— 6/30/50 to , . offering price 
preferred stocks Pre-War 9/29/61 Bid& Bid 
en Cap. only Last 5-Yr. 
it Recent 5-Yr. range | 12/30/39 Low High Distr. 12 Mos. Avg. 
un See 
‘he BALANCED FUNDS 72.3 95.6 221.9 218.1 1972.3 3.06 3.29 
wo | 1 American Business Shares 62.5 62.5 48.6 72.4 97.5 172.0 | 1714 124.0 | 3.07 3.44 1 
2 Axe-Houghton Fund “A” 70.2 70.2 49.4 63.1 96.3 215.3 | 204.8 133.5 3.41 285 2 
™ © ts Aticges Pel “SO” 75.3 75.6 67.7 | 55.5 95.9 238.2 | 232.6 176.9] 238 286 3 
lio 4 Boston Fund _.. 63.2 72.2 54.1 69.4 95.5 240.8 | 239.2 187.0 2.75 2.89 4 
of 5 Commonwealth Investment Co. 63.0 74.3 59.7 57.6 84.0 223.3 219.3 180.4 2.74 2.98 5 
ves 6 Diversified Investment Fund, Inc. —...__ 68.5 73.1 63.7 — 88.0 224.8 222.2 173.8 3.41 3.79 6 
; 7 Eaton & Howard Balanced Fund 67.0 70.9 59.9 67.0 96.3 223.5 220.3 187.0 2.90 2.95 7 
me 8 Fully Administered Fund (Group Securities) —_ 77.1 78.9 68.3 87.0 96.4 178.1 176.5 144.6 3.52 3.80 8 
nal | 9 General Investors Trust 639 80.7 55.4 | 91.7 97.2 213.6 | 203.7 1425 | 361 384 9 
10 Investors Mutual NA NA NA aoe 96.3 274.2 211.0 186.8 3.08 3.388 10 
11 Johnston Mutual Fund 76.0 79.9 56.4 — 96.6 287.1 284.5 237.6 197 293 12 
12 Massachusetts Life Fund 65.4 69.2 58.0 — 97.2 200.1 197.3 17728 2.98 3.11 12 
13 National Securities—Income series —._________ 84.00 91.8 82.7 — 96.8 188.3 185.4 144.8 4.30 4.70 18 
14 Nation-Wide Securities 63.1 63.1 54.4 82.3 97.2 205.3 201.8 157.5 3.18 3.48 14 
ely 15 George Putnam Fund sp a! i | 63.3 83.5 97.5 271.6 269.5 219.1 2.48 2.91 15 
aa 16 Scudder Stevens & Clark Fund 70.2 70.4 58.7 74.6 97.3 200.6 199.3 159.6 2.91 30.6 16 
| to 17 Shareholders Trust of Boston _. 65.7 72.9 49.0 — 96.3 231.2 225.1 164.7 3.51 3.66 17 
18 Stein Roe & Farnham Balanced Fund — 68.8 68.8 51.6 — 96.8 271.9 267.7 212.8 2.77 2.76 18 
In- 19 Wellington Fund _ 66.5 68.0 57.8 70.9 97.3 221.2 217.6 173.5 2.91 3.09 19 
its | 20 Whitehall Fund 57.2 58.0 50.4 — 95.8 217.7 | 213.6 162.1 | 337 3.50 20 
| its 
6l, | FLEXIBLE FUNDS 73.3 95.8 273.8 267.7 209.5 2.58 3.00 
D., 21 Broad Street Investing Corp. O19 S19 T2 65.1 93.7 311.5 803.4 250.9 3.03 3.388 21 
sin | 2 Delaware Fund _. 93.7 94.3 84.3 69.3 95.3 268.0 | 260.1 183.0 | 2.31 2.76 22 
. § 2 Dreyfus Fund 86.8 99.9 52.7 — 96.6 465.5 | 454.2 384.3 1.79 1.95 23 
esl: 4 Fidelity Fund _ 94.1 96.4 80.2 — 95.4 330.3 | 321.7 260.1 2.32 2.96 24 
and 25 Institutional Foundation Fund = tice 88.5 75 5 — 95.5 261.2 258.8 195.0 3.22 3.72 25 
mp- § 2% Knickerbocker Fund 95.1 95.5 63.0 | 101.0 96.4 1985 | 193.2 181.2 | 2.97 3.34 26 
20th 27 Loomis-Sayles Mutual Fund 75.4 75.4 49.5 60.5 96.6 210.1 207.7 153.0 2.77 8.05 27 
f of 28 Mutual Investment Fund —..—-.-_-_»___ 90.1 90.1 55.8 84.6 95.7 192.6 188.8 142.7 2.71 2.95 28 
| 29 New England Fund a 59.0 66.8 53.2 78.4 97.2 194.2 193.1 1453 3.00 3.42 29 
1 on 30 Selected American Shares 97.8 97.8 81.1 74.0 94.3 277.9 268.7 185.4 2.25 2.838 30 
’ file 31 Sovereign Investors _. 96.5 96.7 91.3 98.3. 98.2 298.7 286.4 257.3 3.18 3.61 31 " 
the § 32 State Street Investment Corp. — 88.9 93.9 81.2 56.8 95.3 244.8 241.1 158.4 2.14 2.39 32 
pen 33 Wall Street Investing Corp. erent dpe antl 82.0 88.2 80.6 — 96.1 304.6 298.1 271.2 2.36 2.81 33 
i. IN PN cassia cnnsnieaiinoncinn 97.4 98.2 177.4 54.8 95.4 276.5 272.2 214.5 2.13 2.84 34 
| the COMMON STOCK FUNDS 65.3 94.7 350.2 342.3 278.9 2.32 2.68 
° 135 Affiliated Fund* ee | 90.3 90.3 24.5 61.4 93.6 273.5 | 268.6 201.4 | 2.65 3.138 35 
36 Bullock Fund _ . 86.6 88.5 76.7 48.0 94.6 302.3 296.9 219.5 2.54 2.76 36 
it at: 37 Dividend Shares rf £0.2 91.0 81.6 73.5 93.6 280.4 276.0 223.7 2.54 2.94 37 
» jn. | 8 Eaton & Howard Stock Fund 90.2 90.2 78.3 62.2 95.2 364.2 356.3 315.8 2.16 2.36 38 
the 39 Fundamental Investors 98.4 99.2 96.7 54.5 94.4 334.5 326.1 272.1 2.18 2.54 39 
o 40 Group Securities—Common Stock 99.0 99.1 90.4 — 95.1 265.6 261.5 206.8 8.65 4.19 40 
this ]}41 Incorporated Investors 93.0 963 824 | 59.8 96.6 328.8 |°3189 220.4 | 195 217 41 
» dis § 42 Investment Company of America 87.9 $55 174.5 64.1 94.1 339.8 333.7 329.9 2.18 2.41 42 
ire | 8 Keystone Growth Common (S-3) NA NA NA 71.7 97.4 382.1 | 370.6 244.8 163 1.98 43 
Len 4 Massachusetts Investors Growth Stock Fund _.. 90.0 99.7 90.0 69.6 94.7 477.8 467.2 403.3 1.32 1.62 44 
’ 74 Massachusetts Investers Trust 98.7 99.7 97.3 76.6 95.3 368.5 357.4 323.9 2.57 2.98 45 
must § 4 National Investors _. 98.5 99.6 96.4 57.6 92.7 443.1 431.5 346.7 1.47 1.95 46 
in in- $7 National Securities—Stock Series 98.4 98.9 93.9 — 93.6 250.2 | 246.6 185.0 8.84 4.32 47 
olicy. {8 T. Rowe Price Growth Stock Fund 83.7 87.8 72.1 — 946 523.8 | 507.7 425.1 | 1.61 1.90 48 
those # Scudder Stevens & Clark Common Stock Fund... 97.4 98.5 91.6 — 94.5 345.8 | 340.3 283.2 231 2.49 49 
oe 0 United Income Fund 95.5 95.5 89.3 — 95.4 321.9 | 316.7 261.2 2.59 3.18 50 
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carrying out an underwriting provision 
that will require an individual to protect 
himself equally against these two risks 
(i.e.. inflation and deflation) .” 

Again, the more speculative nature of 
the variable was pictured by an attempt 
on the part of S.E.C. counsel to show 
that in holding out the hope of lower 
costs for the group annuitant contractor 
in order to more effectively compete with 
the banks, capital appreciation was up- 
permost in mind, not enhanced income 
from stocks. Harold C. Lohren of the 
S.E.C. Division of Corporate Regula- 
tion first queried whether “in the more 
recent past and in many periods in the 
past common stock yields have been no 
greater than that experienced by life 
insurance companies as a return on 
their investment.” Then, subsequently 
pursuing his point, S.E.C. counsel ques- 
tioned: “It is for that very reason now 
that Prudential cannot now, but hopes 
to be able to offer these same induce- 
ments in the group contract, that you 
expect to meet the competition of the 
bank trustee plan, by these lower costs 
through capital appreciation?” 

The witness, Orville E. Beales, of Pru’s 
top sales echelon replied: “Yes, of 
course our desire to have the privilege 
of selling variable annuities goes beyond 


new 





insured to *110,000 


earn. 


this, and we think it is much broader 
than this narrow description of the com- 
petition.” 

A great amount of time was con- 
sumed on the relationship between Pru- 
dential management and the projected 
variable end of its business. The Com- 

“rer figs ‘ ‘ 
mission’s position was that if the vari- 
able annuity was subject to management 
by Pru’s regular board, it would not 
have adequate representation, attention 
and protection. It should be noted that 
this is the sense of President Kennedy’s 
veto of the D. C. legislation. Pru’s posi- 
tion was thus explained by Eugene Con- 
roy of its legal staff: 

“Tf the thing is handled in one com- 
pany, the directors will have an obli- 
gation to adjust all points of differ- 
ence between the various lines of 
business in accordance with the prin- 
ciples of equity and one body can do 
that. And, I may add that when that 
is done, it is done subject to the most 
minute scrutiny of the insurance com- 
missioners to see that the principles 
of equity and fairness are followed. 
The point I was making here in ad- 
vancing this as a reason is that if 
you have two boards, each is under 
a duty to make the best case it can 
for its own line rather than an at- 
tempt to arrive at a position that is 
fair to all.” 


Mr. Conroy later answered Mr. Loh- 
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with one-check convenience 


Financial Federation, a group of 11 
California savings and loan associa- 
tions, now makes it possible for you to 
earn a 4%2% return (current minimum 
annual rate) on as much as $110,000... 
with the entire amount insured by the 
Federal Savings and Loan Insurance 
Corporation. 

Mail one check directly to Financial 
Federation...funds will be placed with 


one or more Federation members listed 
below. Up to $10,000 insured with each 
association permits total of $110,000 
insured under one account name. OR, 
make checks payable to associations in 
amounts you wish and mail one envelope 
to Financial Federation. Add to or 
withdraw from individual accounts with 
convenient flexibility. Funds received 
by 10th of any month earn from Ist. 


For more details, write for Financial Federation’s Savings /Investment Portfolio. 


Atlantic Savings, Los Angeles + Coachella Valley Savings, Palm Springs » Community 
Savings, Compton - La Ballona Savings, Culver City » Lassen Savings, Chico « Midvalley ¢ 
Savings, Marysville » Palomar Savings, Escondido « Prudential Savings, San Gabriel « 
Sequoia Savings, Fresno + Sierra Savings, San Bernardino « Silver Gate Savings, San Diego 


by the Federal Savings and Loan Insurance Corporation. 





oy Nome 

a SERS 

All above associations are members of the Federal Home Loan Bank System with accounts insured aiililg 
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Combined Assets over $400 Million 


FINANCIAL FEDERATION, inc. 


‘“ DEPT. 2001,615 SO. FLOWER ST. (AT WILSHIRE) LOS ANGELES 17, CALIF. 





ren of the Commission in the negative 
when queried whether, when legislation 
was being considered in New Jersey 
the subject was raised that if a subsid. 
iary were formed and its only business 
was that of writing variable annuities, 
there would be more chance of its com. 
ing within the purview of the Invest. 
ment Co, Act. 


President’s Veto of 
D.C. Variable Legislation 
May Indicate S.E.C. Position 


The veto on September 26th by Presi. 
dent Kennedy of H.R. 7482, a bill which 
would have amended the Life Insurance 
Act of the District of Columbia approved 
June 19, 1934 (as amended), may give 
some indication of the S.E.C. position 
on the application of Pru to sell variable 
annuities. The legislation would have al- 
lowed District of Columbia life insur. 
ance companies to establish special vot 
ing and management procedures with 
respect to variable annuitants. In doing 
this, it sought also to reconcile conflict. 
ing requirements of the District Act and 
the Investment Co. Act to permit the 
sale of both conventional and variable 
policies. It is of corollary interest to re- 
call that Mr. Kennedy’s cabinet includes 
one of the former most arduous work. 
ers in behalf of the variable annuity. 
Because of the import of the President's 
veto we report his accompanying mes- 
sage: 


“The purchaser of a variable an- 
nuity depends largely upon the eff- 
ciency and skill of the management 
in selecting and managing the under- 
lying portfolio securities for the re- 
turn upon his investment. Under these 
circumstances it is important, as the 
investment Company Act of 1940 
recognizes, that he have a voice in 
the control of his company. H.R. 7482 
fails to give adequate recognition to 
this principle. 

“Even approval of H.R. 7482 would 
not free life insurance companies t0 
sell variable annuities without com- 
plying with the Invesment Company 
Act. The problems under that Act are 
left wholly unsolved by H.R. 7482 
The S.E.C. has been studying the 
problems of reconciling with the pro 
visions of the Investment Co. Act the 
operations of life insurance companies 
which desire to sell variable annu- 
ties..I am confident that in the neal 
future the Commission will be in 4 
position to offer a suggested program 
for a solution of this problem.” 


Two New Developments 
Emphasize Growing Interest 
in Real Estate Investment Trusts 


The launching of two new real estale 


investment trusts, both apparently the 
first of their kind, serves to emphasié 
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the rapid'y growing interest in this field 
since the »assage of legislation permit- 
ting the {:usts to pass through their in- 
come to ) taxed to the underlying own- 
ers. First ‘ational Real Estate Trust is 
the first such trust to be underwritten by 
an investe::nt firm whose primary func- 
tion is underwriting and distributing a 
mutual fund, Aberdeen Investor Pro- 
grams, Inc. The Aberdeen Fund, itself, 
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30 Rockefeller Plaza 
New York 20, N. Y. 
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DIVIDEND No. 55 


‘/ We BOARD OF DIRECTORS has 
this day declared a regular quar- 
terly dividend of Fifty-Seven 
and One-Half Cents (5714¢) 
per share on the capital stock of 
the Company, payable Novem- 
ber 15, 1961 to stockholders of 
record at the close of business 
October 16, 1961. 
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JOHN MILLER, Secretary 
September 13, 1961 
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FEDERAL PAPER BOARD CO., Inc. 
Common & Preferred Dividends: 


The Board of Directors of Federal 
Paper Board Company, Inc. has this 
day declared the following quarterly 
dividends: 
50¢ per share on Common Stock. 
2834 ¢ per share on the 4.6% 
Cumulative Preferred Stock. 
Common Stock dividends are payable 
October 15, 1961 to stockholders of 
record at the close of business October 
s & 
Dividends on the 4.69% Cumulative 
$25 par value Preferred Stock are pay- 
able December 15, 1961 to stock- 
holders of record November 29, 1961. 
ROBERT A. WALLACE 
Vice President and Secretary 
September 20, 1961 
Bogota, New Jersey 
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Over 109 years of uninterrupted 
cash dividends on common stock 


The 
Board of Directors has 
declared a dividend of 37% cents 
per share payable November 15, 1961, 
to shareholders of record 
October 13, 1961. 


MILES J, DOAN, SECRETARY 
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is sponsored and managed by David L. 
Babson, Boston investment counsel. 
Otherwise, it is expected that the trust 
will follow rather a general pattern of 
investing primarily in real estate equity 
situations diversified geographically as 
well as by type. H. Struve Hensel will 
be chairman of the group of four trus- 
tees while William F. Purcell, prominent 
real estate syndicator, will head up the 
management company. 

First Mortgage Investors is apparently 
the first of the trusts which will qualify 
under the new Code provisions and in- 
vest solely in mortgages. The initial un- 
derwriting through a group headed by 
Shearson, Hammill, brought in approxi- 
mately $15 million, but the leverage po- 
tential of the initial sum is several times 
this as the trustees propose to borrow 
from banks and other lenders. Approxi- 
mately one-half of the mortgage invest- 
ments will be in FHA insured or VA 
guaranteed first mortgages and the other 
half in development or construction first 
mortgage loans. The trustees expect to 
be fully invested within six months after 
the offering. Mortgages will be diversi- 
fied in the United States and Puerto 
Rico in areas where there is marked 
FHA or VA residential construction and 
development and mortgage yields are 
favorable. 

Edmond F. Dagnino, Board Chairman 
and President of the Boston Federal 
Savings and Loan Association, is Man- 
aging Trustee and Jack R. Courshon, 
the trust’s chief protagonist, is Secre- 
tary. Mr. Courshon, who is also Presi- 
dent and director of the Washington Se- 
curity Co. of Miami, will likewise head 
up the First Mortgage Advisory Corpo- 
ration which has contracted to adminis- 
ter, under the supervision of the trustees. 
the day-to-day investment operations of 
the trusts and to serve as investment ad- 
viser and consultant in connection with 
policy decisions to be made by the trus- 


tees. A A A 


North Carolina Trust Division 


Holds Annual Meeting 


Trust investments and changes in es- 
tate and trust law were featured sub- 
jects at the annual meeting of the Trust 
Division of the North Carolina Bankers 
Association held September 21-23 in 
Sedgefield. 

Trust investments, particularly the 
use of common stocks in various types 
of accounts, were discussed by Joseph 
C. Bickford, vice president, Bankers 
Trust Co., New York. 

Proposed changes in the North Caro- 
lina General Statutes relating to the ad- 


ministration of estates were described 
by Norman A. Wiggins, associate pro- 
fessor of law, Wake Forest College, 
Winston-Salem, and Roy G. Hall, Jr., 
assistant director of the Institute of Gov- 
ernment, University of North Carolina, 
Chapel Hill, presented the pertinent 1961 
legislative changes. Nick H. Robinson, 
Internal Revenue Service, Greensboro, 
spoke on the duties and responsibilities 
of the Pension and Profit-Sharing Divi- 
sion of the I.R.S. 

Ralph P. Hardee, trust officer, Wa- 
chovia Bank & Trust Co., Greenville, was 
elected president of the Trust Division, 
succeeding Claude L. Batkins, vice presi- 
dent and trust officer, North Carolina 
National Bank, Greensboro. Other offi- 
cers elected were: Ist Vice Pres. — Fred 
L. Rodenbeck, Jr., senior vice president 
and senior trust officer, First Union Na- 
tional Bank, Asheville: 2nd Vice Pres. 
—Fred A. Arthur, vice president and 
trust officer, Bank of Washington, 
Washington; Sec.-Treas. — James D. 
White, vice president and trust officer, 
Narth Carolina National Bank, Charlotte. 

A A A 
e An Estate Planning Class for the 
mutual fund and securities industry was 
held in Los Angeles on October 4, 11, 18 
and 25. This was the 6th annual class. 
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ESTATE PLANNING COUNCIL ACTIVITIES 


Birmingham, Ala. — Ralph Hester, 
C.L.U., a specialist in pension and 
profit sharing plans, group insurance 
and business insurance, spoke Septem- 
ber 6 on “Pension and Profit Sharing 
Plans. 

A special meeting was held September 
28 to hear Robert J. Lawthers, director 
of estate planning services of the New 
England Mutual Life Insurance Com- 
pany, speak on “Chronic Tax Problems 
in the Field of Life Insurance.” 

Southern Arizona, Tucson — “Assets 
in Mexico — Special Planning and Ad- 
ministration Problems” was discussed 
by Kenneth I. Todd, vice president, Val- 
ley National Bank, on September 18. Mr. 
Todd is in charge of trust business de- 
velopment for the bank and has written 
a thesis on trust business in Mexico. 

Bakersfield, Cal. — Robert L. Farmer, 
a Los Angeles tax lawyer, spoke on “Di- 
vesting Growth Potentials in Estate 
Planning” on September 27. 

East Bay (Oakland, Cal.) — “Pitfalls 
of Designating Beneficiaries and Using 
Settlement Options” was the subject of 
Harry S. Redeker, general counsel, Fi- 
delity Mutual Life Insurance Company, 
Philadelphia, on September 5. Mr. Re- 
deker is a specialist in business insur- 
ance, estate planning, settlement options 
and life insurance taxation and has writ- 
ten several books and articles on these 
subjects. 

Peninsula (San Mateo, Cal.) — Ro- 
bert F. Dewey, vice president and senior 
trust officer, First National Bank of 
Arizona, spoke on “From Rags to Riches 
and Back Again in the Trust Business” 
on September 28. 

San Francisco, Cal. — “Hidden Traps 
in Business Buy-Out Agreements” was 





At monthly meeting of 
Estate Council of East 
Bay (1. to r.): Richard 
W. Johnson (vice presi- 
dent of Council and with 
Lincoln National Life In- 
surance Co.); Harold F. 
Prochaska (local General 
Agent of Fidelity Mutual 
Life Insurance Co.); 
| Robert S. Rutledge (Sec- 
retary of Council and 
Oakland attorney) ; Herb- 
ert P. Moore, Jr. (Oak- 
land attorney); and 
speaker Harry S. Redeker, 
General Counsel, Fidelity 
Mutual Life Insurance 


Co., Philadelphia. 
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discussed by Harry S. Redeker, insur- 
ance counsel, on Sept. 6. 

Santa Clara County (San Jose, Cal.) 
— William J. Bowe, professor of law 
at University of California and author 
of several publications in the tax and 
estate planning fields, spoke September 
18 on “Some Pitfalls in the Drafting of 
Wills and Life Insurance Beneficiary 
Designations.” 

Denver, Colo. — “Pension and Profit 
Sharing for Professional Groups” was 
discussed by James P. Poole, president 
of an estate and pension planning com- 
pany in Atlanta, Ga., on September 22. 

Connecticut — Kenneth Howes, Jr.. 
assistant vice president, estate planning 
department, Boston Safe Deposit and 
Trust Co., spoke on “A Modern Method 
of Selling Estate Planning Service” on 
September 26. He showed a film, “Fam- 
ily Security Regained,” which his insti- 
tution has used successfully. 

Tampa, Fla. “The Professional 
Corporation” was discussed by John 
Trenam on September 27. 

Indianapolis, Ind. — Frank Sulliven 
of American United Life Insurance Com- 
pany, spoke on “Deferred Compensa- 
tion” on September 21. 

Pioneer Valley (Western Mass.) — 
“Uses of Various Trusts in Estate Plan- 
ning” was the topic considered by at- 
torney Holbrook Campbell of Spring- 
field at the September 19 meeting. 

Worcester County (Worcester, Mass.) 
— David Westfall, professor of law at 
Harvard University, specializing in 
teaching estate and business planning, 
discussed lifetime gifts in estate planning 
from the standpoint of determining how 
such gifts may help a hypothetical client 
achieve his estate planning objectives. 





The meeting was held on September 98 
and the following officers were elected: 
Pres. — George A. White, Jr., attorney; 
Vice Pres. — James L. Moorefield, at. 
torney; Sec. — George F. Shannon, 
C.P.A.; Treas. — John W. Curtis, trug 
officer, Worcester County National Bank. 

St. Louis, Mo. — “Live and Die q 
Happy Partner” was the topic discussed 
September 25 by Willard H. Pedrick. 
professor of law at Northwestern Uni. 
versity. 

New Hampshire — The following off. 
cers have been elected for the coming 
year: Pres. — Ernest E. Newcombe, Jr. 
C.L.U.; Vice-Pres. — Leonard D. Ric. 
cio, C.P.A.; Sec.-Treas. — Alexander J, 
Kalinski, attorney. 

On September 27 Roger Cutler, vice 
president, personal trust department, 
State Street Bank and Trust Co., Bos. 
ton, spoke on “Retirement — Swamp or 
Gold Mine.” 

Long Island, N. Y. — Eustace VW, 
Tomlinson, personal trust officer, Chem. 
ical Bank New York Trust Co., New 
York, spoke on “Planning for the Ad- 
ministration of Estates and Trusts” on 
September 14. 

Cleveland, Ohio — “The Ohio Statute 
Permitting the Establishment of Pro- 
fessional Associations” was discussed 
by Charles H. Myers, attorney, at the 
September 18 meeting. 

Dayton, Ohio — Charles W. Slicer, 
Dayton attorney, spoke September 14 
on “Incorporation of Professional Patt- 
nerships.” Special emphasis was given 
to the recent Ohio statute allowing the 
incorporation of such partnerships. 


Mahoning - Shenango Valley (Ohio- 
Pa.) — Henry Cooper, attorney, spoke 
on “Kintner Associations” at the Sep- 
tember 21 meeting. 

Tulsa, Okla. — The Tulsa Estate 
Planning Forum and the Junior Bar 
Conference of Oklahoma _ sponsored 
a public forum on September 18 to ex- 
plain “The Professional Corporation 
Act,” enacted by the last state Legisla- 
ture. The two speakers, partners in an 
Oklahoma City law firm, were Bryce 
Baggett, member of the Oklahoma 
House of Representatives and_ largely 
responsible for the passage of the bill, 
and Larry McLane. attorney, C.P.A. 

Bucks County, Pa. — Roger S. Hillas, 
vice president, Provident Tradesmens 
Bank and Trust Co., discussed on Sep- 
tember 12 the transfer of business inter- 
ests on death. 


Chattanooga, Tenn, — “The Associa- 


(Continued on page 982) 


TRUSTS AND ESTATES 








H 
Ts 
ized | 
forma 
“Pens 
The ( 
reque 
social 
ed by 
tion 
engas 
plann 
and | 
advel 
lieve 
is us 
in th 
that | 
at th 
‘rubl 
by tl 

TI 
of su 
‘cons 
draf 
reso! 
(sic 
with 
men 
agai 
fore 
pub] 
tion 
forn 

H 
cert: 
with 
not 
cific 
the 
of t 
libe 


Ne 








the 


hio- 
oke 
Sep: 


tate 
Bar 
red 


tion 
isla- 
an 
ryce 
oma 
gely 
bill, 


las, 
nens 
Sep- 


nter- 


yc1a- 


\TES 











HE AMERICAN Bar ASSOCIATION’S 

Standing Committee on Unauthor- 
ied Practice of the Law has issued In- 
formation Opinion A of 1961, entitled 
“Pension and Profit Sharing Planning.” 
The Opinion was issued as a result of 
requests from a number of state Bar As- 
sociations. These requests were “prompt- 
ed by certain advertising and solicita- 
tion on the part of various lay agencies 
engaged in the business of advising and 
planning” on the subjects of pension 
and profit sharing. “The net effect of this 
advertising is to lead the public to be- 
lieve that the consutlant [a word which 
is usually enclosed in quotation marks 
in the Opinion] does the whole job and 
that the lawyer is either unnecessary or, 
at the most, need be called in only to 
‘rubber stamp’ the documents prepared 
by the lay agency.” 

The Committee quotes two examples 
of such advertising, one by a “self styled 
‘consultant’ ” who stated that he would 
draft the trust instrument, the Board 
resolution and the employee booklet 
(sic), and the other by a mutual fund 
with pre-printed plan and trust agree- 
ments. It points out that the prohibition 
against solicitation and advertising en- 
forced upon lawyers must not, in the 
public interest, be capable of circumven- 
tion by permitting lay agencies to per- 
form legal work. 

However, the Opinion recognizes that 
certain “lay activities” in connection 
with pension and profit-sharing plans do 
hot constitute the practice of law. Spe- 
cific examples of permitted activities are 
the “general discussion” [the avoidance 
of the word “advice” is presumably de- 
liberate] with the employer of: 


(i) various types of employee bene- 

. fit plan, 

(ii) employee coverage, 

(iii) _ of providing given bene- 

ts, 

(iv) employee contributions, 

(v) retirement ages, 

(vi) death benefits, 

(vii) funding — the Opinion here 
discards trustee administration 
by stating “i.e. (sic) whether 
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PENSION and PROFIT SHARING DIGEST .. . 


HILARY L. SEAL 


Morss & Seal; Lecturer in Statistics, Yale University 


PENSION PLANNING RESTRICTED TO ATTORNEYS 


on a ‘pay-as-you-go’ basis or 
through insurance,” 

(viii) other factors of a strictly fi- 
nacial and economic nature. 


On the other hand specific examples 
of the practice of law by a lay agency 
are when it: 

(a) advises the employer that a given 
plan is adapted to his particular 
circumstances, 

(b) prepares a plan using the em- 
ployer’s data and states that it 
is adequate for that employer, 

(c) advises that such plan “qualifies,” 

(d) draws a trust instrument, 

(e) advises regarding the effect of 
the tax laws on the specific plan, 

(f) represents the employer in con- 
ferences with the IRS, 

(g) prepares corporate documents to 
make the plan effective, 

(h) advises on the “proper” interpre- 

tation of the plan once it is in 

effect, and on the deductibility of 

“excess contributions” (sic). 


The Committee’s views may be sum- 
marized by the following quotations: 


“ . . a corporation, layman or lay 
agency may not submit to a prospect 
a form of Pension or Profit Sharing 
Plan ... or any portion thereof, as 
suitable or possibly suitable to the 
prospect’s needs whether or not adap- 
tation or review by a lawyer is also 
suggested. Nor may it undertake to 
advise a prospect that a particular 
type of plan, or any portion thereof, 
is suited to the prospect’s situation 
... And it may not avoid this result 
by stating that any such plan, or ad- 
vice, is submitted subject to review by 
the customer’s own attorney.” 

“. .. it follows that a holding out 
on the part of a corporation, layman 
or lay agency to perform or furnish 
legal services in these fields, or as 
willing to engage in or be consulted 
with respect to “Pension Planning,” 
“Profit Sharing Planning,” or some- 
thing similar, is prohibited as itself 
the unauthorized practice of law.” 


The writer is in thorough agreement 
with the Bar Association’s condemna- 
tion of the unauthorized practice of law 
by lay agencies — whether they adver- 
tise their services or not. Actuaries feel 
just as strongly about lawyers who com- 





pare actuarial cost studies made by life 
insurance companies and advocates of 
trust-funding, respectively. However, one 
wonders if the Committee hasn’t cut too 
wide a swath with its categorial state- 
ments as to what constitutes the prac- 
tice of law. 

In future only an attorney may “ad- 
vise” a client that a given pension plan 
is “adapted to the latter’s particular cir- 
cumstances.” Does this mean that an in- 
surance company’s representative may 
no longer sell a Group Annuity contract 
as appropriate to a given group of em- 
ployees? Must the insurance company 
refuse to issue the contract without spe- 
cific authority from the employer’s at- 
torney? In fact, may the insurance com- 
pany use its printed policy form at all? 
For such a printed contract is likely to 
have been “qualified” many times for 
other employers and it would be difficult 
to maintain the pretense that it may not 
qualify on this occasion. 

Furthermore, we are left wondering 
whether the Committee is not misinter- 
preting the words “Pension Planning” 
when it reserves this phrase for the tax 
and qualification aspects of this broad 
field. Surely the lay activities permitted 
under items (i) through (viii) are as 
much a part of “Pension Planning” as 
the forbidden facets (a) through (h). 
In fact we incline to the view that the 
planning is over when the employer has 
made his decisions about (i) through 
(viii) swbject to his attorney’s modifica- 
tions while engaged in the legal activi- 
ties (a) through (h). Our impression is 
that the Committee believes that most 
pension plans are established as highly 
intricate devices for tax savings instead 
of being, in our experience, a system of 
methodical saving by the employer on 
behalf of valued employees. 


BLS INDUSTRIAL 
RELATIONS STUDIES 


NDER THE ABOVE TITLE THE BUREAU 
of Labor Statistics of the U. S. De- 


partment of Labor publishes a series of 
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reasonably priced Bulletins several of 
which relate to employee benefit plans. 
For example, anyone who is interested 
in seeing what the unions are negotiating 
with the larger employers in various in- 
dustries should refer to: 


No. 1232. Digest of One Hundred 
Selected Pension Plans Under Collec- 
tive Bargaining, Winter 1957-58. 

No. 1236. Digest of One Hundred 
Selected Health and Insurance Plans 
Under Collective Bargaining, Early 
1958. 


The corporations and unions covered by 
these digests are specified by name in 
the publications cited. 

Two excellent reviews of the pension 
and ancillary benefits currently being 
demanded — and obtained — by unions 
are published under the general title: 
Pension Plans Under Collective Bargain- 
ing. The sub-titles are: 


No. 1259. Part I. Vesting Provisions 
and Requirements for Early Retire- 
ment. Part IIT, Involuntary Retirement 
Provisions. Late 1958. 

No. 1284. Normal Retirement. Early 
and Disability Retirement, Fall, 1959. 


Finally, there are the five bulletins on 
Health and Insurance Plans Under Col- 
lective Bargaining with the sub-titles: 


No. 1250. Accident 
Benefits, Fall 1958. 


and Sickness 








Why Delaware? 


Delaware’s unique tax and 
trust laws facilitate the accu- 
mulation, management and 
conservation of property by 
corporations and non-resident 
individuals. 


They are but one reason why 
Wilmington Trust Company, 
as trustee, handles invest- 
ments for corporations, asso- 
ciations and individuals in 
virtually all states and many 
foreign countries. 

Other reasons, of course, are 
Wilmington Trust experi- 
ence; Wilmington Trust facil- 
ities. They unite in making 
ours one of the largest Trust 
Departments in the Nation. 
These benefits are available 
to you—and your clients. We 
welcome your inquiries. 


WILMINGTON 
Trust Company 


Wilmington, Delaware 
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No. 1274. Hospital Benefits, Early 
1959. 

No. 1280. Surgical and 
Benefits, Late Summer, 1959. 

No. 12938. Major Medical Expense 
Benefits, Fall, 1960. 

No. 1296. Life Insurance and Acci- 
dental Death and Dismemberment 
Benefits, Early Summer, 1960. 


Medical 


The statistical information available 
in these brochures should be of real 
value to the employer faced with new 
union demands in this field. It should 
also be valuable to the employer whose 
policy is to provide his non-unionized 
workers with as good fringe benefits as 
the union bargainers are obtaining for 
their members. 


A A 


Florer Elected President of 
American Society of C.L.U. 


Herbert W. Florer, C.L.U., general 
agent for Aetna Life in Boston, was 
elected president of the American So- 
ciety of Chartered Life Underwriters at 
the Society’s an- 
nual breakfast 
meeting in Denver 
on September 27. 
Other officers elect- 
ed were: vice 
president, James P. 
Poole, C.L.U., 
Guardian Life re- 
presentative in At- 
lanta; secretary, Bruce Bare, C.L.U., 
general agent for New England Life in 
Los Angeles; and treasurer, Frederick 
W. Floyd, C.L.U., director of business. 
pension and group plans in the Sobel 
Agency of Manhattan Life, Philadelphia. 

Five new regional directors were also 
elected at the meeting. These men, whose 
terms on the Society’s board started on 
October 1, are: Paul A. Norton, C.L.U.. 
vice president of New York Life, North- 
eastern Region: Hadsell Stone Easton, 
C.L.U., general agent in Cleveland for 
Home Life of New York, Middle Eastern 
Region; Wayne E. Dorman, C.L.U., gen- 
eral agent for Penn Mutual in Washing- 





HERBERT W. FLORER 


ton, Southern Region; Herbert J. 
Schwahn, C.L.U., special agent for 
Northwestern Mutual in Milwaukee, 


Middle Western Region; and Adam J. 
Kupiec, C.L.U., manager for California- 
Western States Life in San Diego, West- 
ern Region. 

Mr. Florer entered the life insurance 
business in 1925 after graduating from 
the University of Michigan. He received 
his C.L.U. designation in 1939 and is a 
past president of the Boston C.L.U. 
Chapter, as well as the Michigan State 
Life Underwriters Association. 





ECONOMIC TIDES 
(Continued from page 973) 


to comply with unemployment compen. 
sation rules. Dr. Seymour Wolfbein, Ag. 
sistant Secretary of Labor, in comment. 
ing in May on reports of 5,000,000 up. 
employed in this country, said: “If we 
applied the same measuring rod 
Europe, our unemployed would be three 
million.” When the U. S. method of 
estimating unemployed was applied to 
the British situation, her unemployment 
figure doubled, and similarly in Sweden 
the total trebled. 

Undoubtedly, we face a problem jn 
adjusting the work force to the impact 
of new cost reducing inventions but 
there is no point in over-dramatizing 
through statistical techniques which dif. 
fer from those employed elsewhere. 


A A A 
ESTATE PLANNING COUNCILS 


(Continued from page 980) 
tion as a Form of Professional Practice” 
was the subject of a seminar discussion 
on September 26. Legal and tax prob- 
lems under the recent amendment to 
the Tennessee law, ethical problems, tax 
advantages and disadvantages, retire. 
ment plan possibilities and other rani- 
fications were discussed. The panel of 
experts included Dudley Porter, insur 
ance counsel; Thomas S. Lewis, C.P.A: 
G. N. Dickinson, pension insurance man- 
ager; and Thomas A. Caldwell, attorney. 

Dallas Tex. — M. K. Winborn, trust 
officer, Republic National Bank, was the 
speaker on September 25 at the firs 
in a series of five classes on estate plan- 
ning sponsored by the Dallas Estate 
Council and the Park Cities — North 
Dallas Branch of the Y.M.C.A. This i: 
the second year these two organizations 
have combined to offer these courses t0 
the general public. 

El Paso, Tex. — “Taxation of Lite 
Insurance Transfers and Proceeds” with 
special emphasis given to the communil} 
property background was the subject 
considered by Denny O. Ingram, Jr. 
Austin attorney, at the Sept. 19 meeting. 

San Antonio, Tex. — “Planning fot 
Small Estates is Essential Also” was the 
topic -discussed on September 19 by 
Walter R. Flack, C.P.A. and senior men 
ber of Walter R. Flack and Compan! 
in San Antonio. 

Yakima, Wash. — Irwin L. Treigtt: 
Seattle attorney, spoke September 2 
on “Stock Redemption Agreemetls 
Funded with Life Insurance.” He dit 
cussed the use of these instruments 
closely held corporations. 


Trusts AND Estates 
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ARIZONA 


PHOENI\—Richard A. Welch named to head the trust de- 
partment oi FIRST NATIONAL BANK OF ARIZONA as vice presi- 
dent and trust officer. Welch has been with First NATIONAL 
BANK OF OixEGON in Portland since 1926, lately as vice presi- 
dent and trust administration officer. 

PHOENIX—-At VALLEY NATIONAL BANK, Paul B. Robb pro- 
moted from corporate trust officer to trust officer at the 
home office, and A. L. Meyer, senior trust administrator, 
raised to asst. trust officer. 


CALIFORNIA 


ONTARIO—-Lew Genge joined First NATIONAL BANK as 
asst. vice president and trust officer, and within the next 
few months will replace E. D. Clapp, vice president and trust 
officer who came out of retirement to accept the position 
on a temporary basis. Clapp will continue to serve in con- 
sultant capacity. Genge, who holds a security analyst’s certifi- 
cate from New York U., was formerly with HAWAIIAN TRUST 
Co., Honolulu. 

CONNECTICUT 





kkekeke 


HARTFORD— 
HARTFORD NA- 
TIONAL BANK & 
TRUST Co. ad- 
vanced Jacques 
R. Chabrier from 
vice president 
and trust officer 
to executive vice 
president; and 
John H. McBride 
from vice president and trust officer to senior vice president. 
In order to assure a “continuity of able management” of the 
trust division on the occasion of vice chairman Barclay 
Robinson’s retirement next July, at that time Mr. Chabrier 
will be the senior officer of the trust division, which manages 
trust assets estimated at current market value of over $1 
billion. 

Chabrier, a graduate of St. Maurille College and Paris U. 
Law School (’42), studied at the Ecole des Sciences Poli- 
tiques and at the Sorbonne. Later he also took courses in 
law and political science given by Oxford U. He came to 
New York in 1946, joined Hartford National in 1951 and 
was instrumental in establishing (and for the last several 
years has administered) the Pension Trust Department of 
the trust division. 

McBride received a BA degree from Amherst and a law 
degree from Harvard U. Law School. From 1929 to 1942 he 

practiced law in Chicago; joined the bank in 1945 and has 

been senior officer responsible for overall supervision of the 
income and inheritance tax sections of the trust department. 
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JACQUES R. CHABRIER JOHN H. MCBRIDE 


TRUST PERSONNEL CHANGES 


(Five stars signify promotion of trustman to senior or executive vice president or president, or election to board of directors) 
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STAMFORD—George W. Cole named director of advertising 
of NATIONAL BANK & Trust Co., and Frank M. Sheehan ap- 
appointed director of public relations. Cole takes over the 
duties of Herbert Flint who retires soon under the bank’s 
pension plan. 


FLORIDA 
MIAMI—SeEcuriIty Trust Co. elected 
Alonzo M. MeNickle vice president. 
Coming from PITTSBURGH NATIONAL 
BANK where he has been vice president 
for 14 years, McNickle served as a 
member of the faculty of New York 
State Bankers Association Trust School 
conducted at New York U. and of the 
Illinois Bankers’ Association Trust 
School and National Trust School of 
the A.B.A. He has lectured before state 
bankers and trust associations in more than a dozen states. 


SARASOTA—Robert E. Towey became associated with CITI- 
ZENS BANK & TRUST Co. as vice president and trust officer, 
having recently retired from MIDLAND NATIONAL BANK of 
Minneapolis where he held the same post. He had been there 
15 years, and prior thereto was trust officer of Old Na- 
tional Bank of Evansville, Indiana, and Tradesmen’s Bank in 
Philadelphia. 


A. M. MCNICKLE 


GEORGIA 


ATHENS—Carter McRae Stout elected trust officer and 
transferred from Macon office of CITIZENS & SOUTHERN NA- 
TIONAL BANK to Athens. 


ILLINOIS 
CHICAGO—First NATIONAL BANK advanced Robert A. 
Dillon from assistant secretary to trust officer, and named 
Dionysos J. Stavropoulos assistant secretary in the trust 
department. 

INDIANA 
NOBLESVILLE—William R. Gardner became trust officer at 
AMERICAN NATIONAL BANK in charge of the trust depart- 
ment. He was formerly with First NATIONAL BANK, Cincin- 
nati, and INDIANA NATIONAL BANK, Indianapolis. 


MICHIGAN 

DETROIT—Frank Langstrom, Jr., vice president and asst. 
trust officer, NATIONAL BANK OF DETROIT, was promoted to 
head the corporate trust division of the trust department 
succeeding the late Lewis S. Robinson. Langstrom holds a 
master’s degree from U. of Michigan Buisness School. In 
addition to usual corporate trust activities he will continue to 
be responsible for the various employee benefit plans. 


MUSKEGON—John P. Van Eenenaam appointed asst. trust 
officer of MUSKEGON BANK & Trust Co. He has been a prac- 
ticing attorney since 1958, having received his Bachelor of 
Law degree from U. of Michigan. 


MISSISSIPPI 
JACKSON—James E. Allen promoted to trust officer at DE- 
POSIT GUARANTY BANK where he is currently serving as ad- 
ministrator of retirement funds and as counselor for estate 
planning programs. 
KOSCIUSKO—At MERCHANTS & FARMERS BANK, William 
A. Mitchell and Mrs. Birdie Stonestreet named asst. trust 
officers. 

NEW JERSEY 
CAMDEN—First CAMDEN NATIONAL BANK & TrusT Co. 
elected Robert J. Lounsbury senior vice president. In addition 
to new responsibilities in the trust division he will continue 
to supervise the bank’s investment activities. 
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RED BANK—Theodore J. Steul joined MONMOUTH COUNTY 
NATIONAL BANK as trust officer. He was formerly senior trust 
and estate administrator of the personal trust department 
of CHEMICAL BANK NEw York Trust Co. 


SUMMIT—Summit Trust Co. elected William Byrd Pond 
asst. vice president and investment officer. A graduate of U. 
of Richmond, Pond was previously portfolio supervisor and 
security analyst for the investment and trust departments 
of SEcurITY Trust Co., Rochester, N. Y. 


VINELAND—D. Michael Dixon advanced to trust officer at 
VINELAND NATIONAL BANK & TrRusT Co., taking over the 
trust duties of James M. Caterina, who became asst. vice 
president. 


WASHINGTON—First NATIONAL BANK elected Albert A. 
Ferrari asst. cashier and trust officer; and James J. Breslin 
asst. trust officer. 


NEW YORK 
HUNTINGTON—Charles E. Scheier promoted to corporate 
trust officer at SECURITY NATIONAL BANK OF LONG ISLAND, 
and Alfred L. Batten to personal trust officer. 


NEW YORK— BANK oF NEW YoRK appointed Henry L. 
Parcell asst. trust officer, personal trust administration de- 
partment. 


ROCHESTER—Ronald L. Robinson named asst. trust officer 
of CENTRAL TRUST Co. 


OHIO 
AKRON—G. Vernon Owen, Jr. elected trust officer of AKRON- 
DIME BANK having formerly been asst. trust officer at 
HARTER BANK & Trust Co., Canton. 


CLEVELAND—Lewis J. Qualman elected asst. vice president 
and trust officer in the administration division of the trust 
department of NATIONAL CITY BANK. Qualman, a graduate 
of Fenn College and of Cleveland Marshall Law School, 
joined National City in 1947. 


CLEVELAND—UNION COMMERCE BANK appointed William 
A. Edwards asst. trust officer, estate planning department. 
Edwards received his law degree from Vanderbilt U. 


PENNSYLVANIA 





tote 
HARRISBURG—Norman A. Sheesley, formerly vice presi- 
dent and senior trust officer of DAUPHIN Deposit TrusT Co., 


promoted to senior vice president, James B. Redus and 
Thomas W. Walker to asst. trust officers. 





PITTSBURGH—P. Knox Motheral, Jr. became trust officer 
at MELLON NATIONAL BANK & TrusT Co. in the trust ad- 
ministrative division. Motheral is a graduate of Princeton. 


SOUTH CAROLINA 
GREEN VILLE—Harry J. Haynsworth, III named trust offi- 
cer of SOUTH CAROLINA NATIONAL BANK. A graduate of 
Furman U. and the U. of Virginia Law School, Haynsworth 
has been in the securities business in Greenville since 1954. 


TENNESSEE 


CHATTANOOGA—Gus S. Currier, Jr. promoted to trust 
officer at AMERICAN NATIONAL BANK & TRusT Co. 





LEwIs J. QUALMAN 
Cleveland 


P. KNOX MOTHERAL, JR. 
Pittsburgh 


FRANK B. HAUGHTON 
Dallas 
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CHATTANOOGA—PIONEER BANK appointed Winfield \. 
Baird investment trust officer. He comes from the New Yop, 
Stock Exchange firm of Baird & Co. 


TEXAS 


DALLAS—Frank B. Naughton, formerly landman for Sy, 
Oil Co., joined REPUBLIC NATIONAL BANK as landman in the 
oil division of the trust department. He will give specializeq 
attention to estates and trusts which include oil and gas 
interests among their assets. 


WICHITA FALLS—Richard Waggoner elected asst. trug 


officer of FIRST-WICHITA NATIONAL BANK. He has served 
as trust administrator since July 1960. 


VIRGINIA 


NORFOLK—At NaTIONAL BANK OF COMMERCE, T. A. Sully, 
Jr., Ralph H. Park and Charles M. Ward advanced to trust 
officers; William N. Hyler to investment officer. Sully is q 








MEssRs. SULLY, PARK, WARD AND HYLER 


graduate of U. of North Carolina and U. of Virginia Law 
School; Park, of N. Y. State Maritime Academy and Syracuse 
U. with BS degree in Sales Management; Ward, a practicing 
attorney at the time of his affiliation with Commerce in 
1960, is a graduate of National Trust School and with BS 
and LLB degrees from U. of Virginia; and Hyler received 
a BA degree in Business Administration from Elon College. 


WEST VIRGINIA 


BECKLEY—A. D. Cooke resumed the position of trust off- 
cer with BECKLEY NATIONAL BANK upon the resignation of 
attorney Thomas R. Wilson, Jr. 

BECKLEY—J. Callaway Brown, vice president, also named 
trust officer of RALEIGH CouNTY BANK succeeding A. k. 
Minter, Jr. who resigned. 


WISCONSIN 


BELOIT—E. A. Leffingwell retired as vice president and 
trust officer of BELOIT STATE BANK. 
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New executive and administrative headquarters of Pittsburgh 

National Bank were recently opened at 414 Wood Street. Trust 

operations, formerly housed in several offices, are now consolidat 

in this one building. Pittsburgh National has one of the largest 

personal trust operations in the United States, with trust funds 
amounting to more than $14 billion. 
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uw de $ TIONAL BANK & Trust Co. Harrisburg e See page 956 for list of banks recently 
‘ge e Trust, organized as an affiliate of Har- granted trust powers, and obituaries. 
mk } EXECUTIVE PLACEMENT : risburg National in 1893, has total trust 
; nT eee assets of approximately $40 million; 
90000000 000000 Stanley S. Zimmerman will be senior 


vice president. 








; ndividuals seeking positions in trust 
sun i aapiaenie may have free listing j TRUST ADMINISTRATOR 
ar maximum seven lines). Responses New Kensington & Pittsburgh, Pa, — Los Angeles Bank wants Trust Adminis- 
- to mrmngs ohne prsscgee lls Shareholders of First NaTionaL BANK eens a four or more years experience 
gas Code number shown, care o. J : ; F at b 
and Estates,” for forwarding. of New Kensington approved its pro Give complete resume and salary desired. 
posed merger with PITTSBURGH NATION- Reslies contienttal 
“ Attorney, . ore oe © - AL BANK, effective September 30. ae 
—o . Pr a ye vais aan pon York & Harrisburg, Pa. — Consolida- 50 East 42nd St., New York 17 
sultant lang ng - erience in trust ‘0% Of CENTRAL TRusT CapiTaL BANK, 
merece era aR iaalt off Harrisburg, into NATIONAL BANK OF 
business SO . ~ York County under th f N 
lly, aa.” “satel ‘ under the name o A- 
a oo . .. ae ?. TIONAL BANK & TRUST Co. OF CENTRAL OPENINGS FOR 
to ee PENNSYLVANIA, York, has ben approved TWO TRUST OFFICERS 





Law § 10 years trust and probate experience in Bn: 88-3202. Dense and Bateson 
cuse | law firm, desires post in Washington- 50 East 42nd St., New York 17 
icing Baltimore area trust department. Ener- "TRUSTS AND ESTATES" SEEKS AN 
e in J getic, adaptable woman, accustomed to | INVESTMENT OFFICER of mature expe- 
1 BS § heavy administrative workload. 110-4. rience and with writing ability, as Asso- ESTATE PLANNING 
ail As ‘ ciate Investment Editor with opportunity 
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Attorney-CPA, 33, six years experi- 
ence in public accounting tax depart- 
ment including estate and trust work, 
desires position of challenging responsi- 
bility in growing and progressive trust 
department in South, preferably. Resume 
on request. 19-7 


Assistant Trust Officer, 32, unmarried, 
AB., now with medium size department 
desires increased opportunity. Wide ex- 
perience in administration of trusts, es- 
tates, guardianships and custory ac- 
counts for 6 years. Also, background in 
trust new business solicitation. 19-8 


LL.M. with top scholastic standing and 


NATIONAL BANK & TrusT Co., Westfield, 
into THIRD NATIONAL BANK & TRUST 








Co. Subject to supervisory approval, 
Franklin H. Gath, president of Hamp- 
den National, would be named executive 
vice president and manager of the West- 
field office. 


Asbury Park & Red Bank, N. J. — 
Stockholders of AsBURY PARK-MANAS- 
QUAN NATIONAL BANK and of MER- 
CHANTS TRUST Co. voted in favor of 
meger of the two under the new title of 
First MercHANTS NATIONAL BANK. Re- 
Sources of the merged institution would 
be over $72 million. 





Harrisburg, Pa. — Stockholders have 
approved consolidation of HARRISBURG 
NationaL BANK and the HARRISBURG 
Trust Co. under title HARRISBURG NA- 
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by stockholders but requires final ap- 
proval of the Comptroller of the Cur- 
rency. Combined trust funds of the banks 
would exceed $80 million; executive bank 
office would be at York, and administra- 
tive in Harrisburg. Chairman will be 
Charles H. Graff, and Joseph L. Rosen- 
miller president of the resultant bank. 


Providence, R. I. — INDUSTRIAL Na- 
TIONAL BANK shareholders approved the 
change of name to INDUSTRIAL NATIONAL 
BANK OF RHODE ISLAND to more ade- 
quately define the area of service that 
bank covers. The change of name coin- 
cided with the 170th anniversary of the 
bank on October 3. 


Trust department of a Michigan bank of 
$75,000,000. Desirable that one have con- 
siderable Trust experience. Bank located 
in county of 80,000, area 300,000 popula- 
tion. 


Box H-19-2, Trusts and Estates 
50 East 42nd St., New York 17 














YOUNG MAN TO HEAD NEW 
TRUST DEPARTMENT 


Excellent opportunity for young man to 
build a Trust Department with a rapidly 
growing bank in Indiana. Legal knowl- 
edge helpful but not required. Send re- 
sume with recent photo and starting sal- 
ary required. All replies confidential. 

















TRUST DEPARTMENT OPPORTUNITIES 
IN SOUTHERN CALIFORNIA 


The rapid growth of our Trust Department is creating exceptional 


opportunities for 


TRUST ADMINISTRATORS 


Candidates possessing a minimum of two years’ experience in the 
administration of trusts and estates are invited to apply. 


Attractive salaries and relocation assistance offered. 


Please send resume, including salary data to 


Box H-110-2, Trusts and Estates 
50 East 42nd St., New York 17 
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ESTATE TAX 


Obligation payable after death consti- 
tutes allowable deduction. Decedent, in 
consideration of his daughter’s release 
of his son from debt of $14,000, assumed 
obligation to pay her like amount after 
his death. He acknowledged debt in codi- 
cil to his will. No interest was ever paid 
on debt. Estate claimed debt as deduc- 
tion for estate tax purposes. Commis- 
sioner disallowed deduction on ground 
that debt was not founded on considera- 
tion. 


HELD: For estate. Debt did not repre- 
sent method of effectuating testamentary 
disposition. Even though claim was pay- 
able after death, it was contracted in 
good faith and represented proper estate 
tax deduction. Est. C. L. Woody et al. v. 
Comm., 36 T.C. No. 90. 


Widow’s allowance qualifies for mari- 
tal deduction under Massachusetts law. 
Pursuant to Massachusetts law, dece- 
dent’s widow received allowance of $10,- 
000 for “necessaries for herself and fam- 
ily under her care” (two minor children). 
Commissioner disallowed deduction 
claimed for allowance on ground that 
interest received by widow was termin- 
able. 


HELD: For estate. Full interest qual- 
fies for marital deduction. Under Massa- 
chusetts law, widow’s allowance will fail 
if she dies before awarding decree be- 
comes final; however, once decree be- 
comes final, her rights are vested. More- 
over, minor children have no rights to 
allowance and no amounts are allocable 
to them. Est. of M. G. Rudnick v. Comm., 
36 T.C. No. 105, Sept. 15, 1961. 


Life estate retained in insurance pro- 
ceeds. Decedent was sole owner of in- 
surance policy on her husband’s life. 
Prior to his death she executed settlement 
option under which interest on proceeds 
was to be paid to her for her life. Upon 
her death, children were to receive inter- 
est to age fifty, at which time they were 
given election to receive proceeds in 
installments. Settlement option could be 
revoked at any time prior to death of 
insured, who predeceased decedent. Ex- 
ecutors did not include any part of pro- 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Foosaner, Saiber & Schlesinger, Newark, New Jersey 


ceeds in her estate. Commissioner in- 
cluded full value of proceeds in estate. 


HELD: For Commissioner. Decedent 
had made transfer of property of which 
she was sole owner and over which she 
retained right to income for her life. 
Proceeds were includible in estate as 
transfer with income retained. Est. of 
I. J. Pyle v. Comm., 36 T.C. No. 104, 
Sept. 14, 1961. 


Contest settlement makes charity’s in- 
come interest ascertainable. Decedent 
left his residuary estate in trust for 
benefit of his son and named charity. 
Son received immediate vested right to 
$100 of monthly income, together with 
certain other rights to income at discre- 
tion of trustee. Any income not so ex- 
pended was to be distributed to charity. 
Son filed will contest, and settlement of 
suit was made for $100,000 in full sat- 
isfaction of all of son’s claim. Commis- 
sioner determined that charitable inter- 
est was remainder interest subject to 
son’s life estate. 


HELD: For estate. Court determined 
that charitable interest was present one, 
to be valued by subtracting from trust 
corpus son’s life interest and contingent 
and vested interests. It accepted settle- 
ment amount as maximum amount of 
son’s interest, and ruled that estate was 
entitled to charitable deduction based 
upon full value of trust corpus reduced 
by settlement amount. Est. of F. E. Page 
v. Comm., T.C. Memo 1961-248, Aug. 31, 
1961. 


Bequest in trust qualifies for charitable 
deduction. Decedent bequeathed prop- 
erty in trust for ultimate benefit of 
diagnostic medical clinic to be established 
in his name. In addition, clinic was to 
receive 15 per cent of current trust in- 
come. Because of his unexpected death, 
no start was made on clinic. Eleven 
months after his death, through efforts 
of his wife and doctor, clinic was char- 
tered. Only very nominal benefits flowed 
to clinic in years immediately following 
decedent’s death because of small amount 
of income distributable to clinic. Com- 
missioner disallowed deduction. 


HELD: For estate. Clinic was found 
to be corporation organized and operated 








exclusively for charitable or scientife 
purposes. Value of trust fund created 
for benefit of clinic was allowable chari. 
table deduction. Court also rejectaq 
Commissioner’s argument that fact that 
doctors using clinic might charge fees, 
thus reflecting some value for use of 
facilities, would disqualify charitable de. 
duction. Est. of L. L. Smith v. Comm, 
T.C. Memo 1961-242, Aug. 29, 1961. 


Expenses incurred in estate tax pro. 
ceeding deductible. Estate incurred ex. 
penses in connection with estate tax pro. 
ceeding. No issue was raised in any of 
pleadings and no evidence was submit. 
ted with respect to amount of deduction, 
In concluding paragraph of brief, ai- 
ministrator asked for redetermination of 
tax to allow for expenses. 

HELD: Since no issue was raised or 
evidence submitted, court did not con- 
sider administrator’s request. Expenses 
are deductible but issue has to be prop- 
erly raised. Est. of W. W. Paddock ». 
Comm., T.C. Memo 1961-258, Sept 15, 
1961. 


Refund claim must be filed within three 
years from remittance of deficiency in 
tax. Estate received notice of deficiency 
in tax, and without agreeing with result 
mailed remittance on March 28, 1946. 
Check was received by Internal Revenue 
Service on April 1, 1946. On April 9, 
1949 estate filed claim for refund of por- 
tion of deficiency paid. Commissioner 
disallowed claim on ground that it was 
barred by three-year statute of limita 
tions. Executors contended that since 
amount of deficiency was in dispute, 
mailing of check was merely deposit to 
toll running of interest and penalties. 

HELD: For Commissioner. Where It- 
ternal Revenue Service makes request 
for specific amount of tax and interest, 
and such amount is remitted by tat 
payer without accompanying statement 
indicating contrary intent, remittance 
constitutes payment. Since claim wa 
made more than three years after pay 
ment, claim was barred. E. S. Richart- 
son, Exr. v. Smith, D.C. E.D. Pa., July 
28, 1961. 


INCOME TAX 


Charitable contribution motivated 
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private benefit not deductible. Taxpayer 


contributed i non- -profit organization or- 
ganized and operated exclusively for edu- 
cational purposes. Taxpayers’ children 
attended the organization’s school dur- 
ing same tax year. Evidence showed that 
contribution was motivated in part by 


benefits sougiit from enrollment in school. 


Commissione disallowed charitable de- 
duction. 
HELD: For Commissioner. That part 


of contribution which was in nature of 
tuition is not allowable. It was person- 
ally motivated and did not represent true 
charitable gift. DeJong v. Comm., 36 T.C. 
No. 89, Aug. 29, 1961. 


REVENUE RULINGS 


Income Tax: $5,000 death benefit ex- 
clusion applicable to U. S. Civil Service 
joint and survivor annuity benefit. Civil 
service employee retired on disability. He 
elected under joint and survivor annuity 
option to receive smaller monthly pay- 
ments so that his surviving wife would 
receive benefits if he predeceased her. He 
died prior to reaching retirement age, 
and his widow received annuity benefits. 

Service rules that under United States 
Civil Service Retirement System, where 
employee who elects to receive joint and 
survivor annuity benefit retires on ac- 
count of disability and dies before reach- 
ing retirement age, widow and children 
are considered to be primary benefici- 
aries in applying exclusion benefits of 
Section 101(b) of 1954 Code. According- 
ly, death benefit exclusion of $5,000 is 
applicable to benefits payable to widow 
and children. Rev. Rul. 61-162, I.R.B. 
1961-87, 9. 


Income Tax: Loss on sale of property 
by corporation to its qualified employees’ 
pension trust not allowable. Corporation 
made its contribution to pension trust in 
form of securities of other companies. 
Fair market value of securities exceeded 
cost basis of property, thus resulting in 
loss to company on transfer. 

Service rules that loss sustained is 
not allowable deduction since loss arises 
from sale or exchange of property be- 
tween grantor and fiduciary of same 
trust. Pension plan is exempt trust es- 
tablished by employer-grantor. Rev. Rul. 
61-163, ILR.B. 1961-37, 11. 


AAA 

* The “Proposed Dividend and Interest 
Withholding Legislation” was presented 
ty Robert T. Luginbuhl at the October 
10 meeting of the Corporate Fiduciaries 
Association of Boston. Mr. Luginbuhl is 
assistant vice president, automation plan- 
ting department trust division, First Na- 
tional City Bank, New York. From a 
tackground of broad experience in the 
perating areas of both corporate and 
’ersonal trust work he discussed poten- 
tial problems and possible solutions aris- 
ing from the proposed legislation. 
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By RAYMOND F. GREGORY 
Battle, Fowler, Stokes & Kheel, New York 














Books 


Professional Partnership Purchase 
Plans 


ALDEN GUILD. National Life Insurance Co., 
Montpelier, Vermont (94 pp.). 


Second in a series of books on busi- 
ness insurance, this brief volume is the 
first of a number of studies on partner- 
ship buy-out agreements. The work is 
designed as an aid to lawyers who only 
occasionally practice in this area, and 
to their clients, to understand business 
purchase agreements in relation to the 
professional or personal service partner- 
ship. Although the language, in many 
respects, has been simplified so as to be 
meaningful to the non-lawyer, prior 
knowledge of the complexities of the in- 
come tax laws is a prerequisite for a pre- 
cise understanding of all the implications 
of the plans discussed. 

There are four main topics of dis- 
cussion: the nature and the advantages 
and disadvantages of the entity pur- 
chase and cross purchase plans; prob- 
lems in valuating the partnership inter- 
est; tax considerations; and whether or 
not a trustee should be used. The re- 
mainder of the volume sets forth four 
specimen agreements illustrating the en- 
tity and the cross purchase plans with 
and without a trustee. 

(This book is available to persons in 
or contemplating professional partner- 
ship purchase plans, on letterhead re- 
quest to National Life Insurance Co., 
Montpelier, Vt.) 


A Draftsman’s Handbook for Wills 
and Trust Agreements 


JAMES P. JOHNSON. Little, Brown & Co., 
Boston (694 pp.; $20.00). 


This is primarily a form book but there 
are some 125 pages of textual materials 
which examine generally the planning of 
wills and trust instruments and review 
pertinent rules of estate, gift and in- 
come taxation. In addition, specific sub- 
jects associated with the form which 
deal with them are discussed in detail. 

The second part of the volume sets 
forth twenty complete, or partially com- 
plete instruments (9 wills and 11 trusts) 
each of which is annotated in detail 
and cross referenced to alternative pro- 
visions grouped in the concluding nine 
chapters. In conjunction with the latter 
provisions, notes have been appended in- 
dicating variations that are appropriate 
under various circumstances. One of the 


salient points of this work is a number- 
ing system devised by the author where- 
by the draftsman is aided in substituting 
alternative clauses without perverting 
the function or the style of the basic 
forms. 

The appendices comprise a summariza- 
tion of statutory rules of descent and 
distribution, federal estate and gift tax 
tables, and actuarial and fixed annuity 
tables. Other tables descriptive of local 
law and practice are set forth through- 
out. the entire work and are indexed in 
the reference tables. 


ARTICLES 


Effect of Joint and Mutual Wills on 
Inter Vivos Transfer of Real Prop- 
erty 
BERNARD J. GOODMAN, Illinois Bar Journal, 
August, 1961 (424 S. Second St., Springfield; 
$1.00). 

The problems inherent to the joint and 
mutual will have been widely discussed, 
but a recent decision in Illinois, Tontz 
v. Heath, has again generated interest 
in this area. This study is directed to 
the difficulties engendered by such a will 
in relation to an inter vivos transfer 
of property affected by the provisions 
of the will. Like many before him, the 
author concludes that the use of the 
joint and mutual will should be avoided. 


Future Interests: Express and Implied 
Conditions of Survival, Part II 
EDWARD C. HALBACH, Jr. California Law 
Review, August 1961 (Berkeley; $2.00). 

This is the second of two installments 
of this article which considers the require- 
ment that a holder of a future interest 
survive until the date he acquires pos- 
session. In the first installment (see 
July TRUSTS AND ESTATES, p. 664) the 
author analyzed those instances where 
the words of an instrument imply sur- 
vival as a condition of vesting, and in 
this section of the article, he completes 
his discussion of implied conditions and 
analyzes express conditions of survival. 


Sale or Liquidation of a Deceased 
Partner’s Interest 
ANNE C. BOOTH. University of Florida Law 
Review, Summer, 1961 (Gainesville; $1.25). 
Participation in the business of a part- 
nership by members of the family of a 
deceased partner is ordinarily undesir- 
able, and thus agreements designed to 
avoid the problem are becoming increas- 
ingly more common. The usual agree- 
ments provide for either a purchase of 
the deceased partner’s interest by the 
surviving partners or liquidation of the 
interest by the partnership. From a tax 
viewpoint, these alternate methods may 
differ in several respects and the discus- 
sion in this article centers on the tax 
factors that should be considered in 
drafting such agreements. 
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ASSETS — Administration — Alloca- 
tion of Assets under Formula Mari- 
tal Deduction Clause 


Pennsylvania—Supreme Court 
Althouse Estate, 404 Pa. 412. 


The marital deduction clause in this 
will was a formula type, giving “so much 
of my estate (as) shall 
equal the maximum marital deduction . . 
tol geroeey re ” to trustees in a separate trust 
known as Trust A. The following para- 
graph gave “all the rest, residue and 
remainder of my estate” to trustees in 
a separate trust known as Trust B, the 
beneficiaries of which were children and 
issue. Between the date of death and the 
date of distribution the estate increased 
$200,000 in value. The lower court de- 
cided that the marital deduction clause 
was a fractional or residuary type gift 
and awarded Trust A its proportionate 
share of the increase. 

The will also gave any real estate oc- 
cupied by testator as his residence to his 
wife and directed that all other real es- 
tate should be part of his residuary 
estate. The lower court, being of the 
opinion that the marital deduction clause 
was of the residuary type, apportioned 
the other real estate between the two 
trusts. A son appealed. 


HELD: Reversed. The dominant intent 
of the testator was to take full advantage 
of the marital deduction and to give all 
the tax-exempt property to Trust A and 
all the rest of his estate to his residuary 
trust, Trust B. Testator intended that 
the marital deduction trust was to re- 
ceive the amount of assets equal to the 
maximum marital deduction allowed by 
law — no more and no less. Testator 
could not know the exact amount of his 
adjusted gross estate in dollars and cents 
but he did know that the exact maximum 
amount of the deduction would be as- 
certained when his Federal estate tax 
was finally determined. He intended this 
exact amount to be paid to Trust A un- 
affected by market fluctuations during 
administration of his estate. Since the 
marital deduction clause is the pecuni- 
ary type, the other real estate becomes 
part of the residuary trust, Trust B. 

A # A 
e California led the nation in collect- 
ing two and a avarter billion dollars in 
taxes during the fiscal year ended June 
30, 1961. 
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CLaims — Action against Estate for 
Wrongful Death Barred by Non- 
claim Statute 


Indiana—Appellate Court 

Kuzma, Administratrix v. Peoples Trust & Sav- 

ings Bank, 176 N.E. 2d 134. 

Rosemary Kuzma was riding in an 
automobile driven by her sister. They 
were involved in an accident with Lysle 
Emmons on February 5, 1955. Rosemary 
Kuzma and Lysle Emmons died as a re- 
sult of such accident on February 6, 1955. 
On January 19, 1957, the Peoples Trust 
& Savings Bank was appointed by the 
court as personal representative of the 
estate of Lysle Emmons. On January 22, 
1957, the appellant, administratrix of the 
estate of Rosemary Kuzma, filed a claim 
for wrongful death against the Emmons 
estate. The appellee filed a demurrer to 
the complaint which was sustained by 
the court. Appellant had based her cause 
of actiom on that portion of the Indiana 
statutes providing that an action for 
wrongful death shall be “commenced by 
the personal representative of the dece- 
dent within two years .. .”. 


The appellee relied on that portion of 
the Indiana statutes which provides that 
“all claims barrable . . . shall, in any 
event, be barred if administration of the 
estate is not commenced within one year 
after the death of the decedent.” 


HELD: Affirmed. The appellant was 
barred from bringing an action for 
wrongful death against the appellee. In 
arriving at this decision the court dis- 





cussed the difference between a Statute 
of limitations and non-claim statutes. The 
provisions of the Indiana Probate Cog 
requiring claims to be filed against the 
estate of a decedent within one year from 
the date of death constitute a non-claim 
statute. No vested rights are destroyed 
by a non-claim statute but such statutes 
merely set out a condition precedent to 
the enforcement of any claim against a 
decedent’s estate. All claims against ap 
estate perish except those filed in the 
manner prescribed by the non-claim 
statute. 


COMPENSATION — Agreement be. 
tween Original and Successor Trg. 
tees for Apportionment of Distr. 
bution Fee Enforceable 


Minnesota—Supreme Court 

In re Trust Created by Butler, decided Aug. 

ust 25, 1961. 

In 1920, Butler created a trust for his 
wife and named a trust company trustee, 
The trust instrument provided that in 
addition to a specified annual trustee’s 
fee, there should be a distribution fee of 
3% of the trust principal. The first 
trustee acted until 1954, when it re 
signed and a bank became § successor 
trustee. The original trustee claimed the 
fee at the time of resignation, but with- 
drew its claim upon objection by the life 
beneficiary. The original trustee and suc. 
cessor trustee then at the time of ap- 
pointment of the successor entered into 
an agreement that the distribution fee 
should be paid to the original trustee 
at the termination of the trust. 

Upon the death of the life income bene- 
ficiary and a final accounting, certain 
remainder beneficiaries objected to pay- 
ment of the fee to the assignee of the 
original trustee, all of whose stock was 
owned by one beneficiary. The trial court 
held that the fee had been waived by 
the original trustee at the time it with 
drew its claim therefor and that the 
agreement between the original and suc- 
cessor trustees was unenforceable 4 
against public policy. 
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STATES 


HELD: Reversed and remanded. Since 
the original trustee made no claim to the 
jistribution fee on its own behalf, the 
propriety of its payment depends upon 
the validity of the agreement between 
the two trustees. The original trustee 
rad acted faithfully as trustee for 34 
years, Without evidence of fraud or mal- 
saministration and without waiver of 
the fee. The agreement was therefore 
not against public policy and the distri- 
bution fee should be paid to the successor 
trustee to be paid over to the original 
trustee. 


DISTRIBUTION Adopted Child 
Takes Legacy to Predeceased Par- 
ent 


North Carolina—Supreme Court 
Headen v. Jackson, 255 N.C. 157. 


The testatrix executed her will on 
October 22, 1948 and died on March 6, 
1960. The residuary clause gave an equal 
share to four named children and one 
granddaughter, including a daughter of 
Robah B. Tatum. Robah B. Tatum pre- 
deceased the testatrix on June 26, 1959. 
In 1954 she adopted for life the de- 
fendant, Hamilton B. Tatum, who sur- 
vived her as her only child. Section 31- 
42.1 of the General Statutes provides 
that in the absence of contrary intent, 
where a legacy in personal property not 
terminable at or before the death of the 
legatee is given to a legatee who pre- 
deceases the testator, the legacy does 
not lapse but passes “to such issue of 
the legatee as survive the testator, in 
all cases where the legatee is issue of 
the testator.” The Superior Court held 
that the adopted child of a daughter of 
the testatrix was not issue of the legatee 
and that the legacy lapsed. 

HELD: Reversed. G. S. 48-23 provides 
that an adopted child shall have the rieht 
“to inherit real and personal property by, 
through, and from the adoptive parents 
in accordance with the statutes of de- 
sent and distribution. An adopted child 
shall have the same legal status, includ- 
ing all legal rights and obligations of 
any kind whatsoever, as he would have 
had if he were born the legitimate child 
of the adoptive parent or parents at the 
late of the signing of the final order of 
‘doption, except that the age of the 
child shall be computed from the date 
of his actual birth.” The Act further 
Provides that after the adoption the 
natural parents cannot take from the 
adopted child, who likewise cannot take 
from the natural parents, either under 
the laws of descent or distribution. Un- 
der this statute the adopted child was 
issue” of his mother. 

COMMENT: Two judges dissented, 
‘sidering the holding in conflict with 
Bradford v. Johnson, 237 N. C. 572, and 
ther decisions. The editor agrees with 
he dissenting judges. North Carolina 
vills should contain explicit provisions as 
0 the treatment of adopted children. 
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DISTRIBUTION — Adoptive Parent 
Inherits from Unmarried Intestate 


Colorado—Supreme Court 
Wright v. Wysowatcky, 363 P. 2d 1047. 


Wright died intestate, unmarried and 
childless. He was survived by his adop- 
tive father and six natural brothers and 
sisters or the children of some of them. 
His estate was claimed on the one side 
by his adoptive father, and on the other 
side by his natural brothers and sisters 
and the children of some of them. The 
probate court found his natural brothers 
and sisters and their children to be 
heirs and entitled to inherit. 


HELD: Reversed. The adoptive father 
is the sole heir. Under CRS ’53, 4-1-11 
and 152-2-4, an adopted child is accorded 
the same legal status as a natural child. 
The same relationship exists between 
the adopted child and his adoptive parent 
as would exist between the natural child 
and the natural parent. 


In 1949 in revising the adoption 
statute, the general assembly repealed 
the following provision from the 1931 
statute: 


“Upon the death of an adopted child 
who is survived by neither spouse nor 
descendant all of his property which is 
not otherwise disposed of by will shall 
descend to the family of which he is a 
member by adoption, as if he had been 
born a member of such family; and 
neither his natural parents nor any other 
member of his natural family shall be en- 
titled to any rights by virtue of any of 
the intestate law of this State.” 


In view of the fact that the 1949 
statute placed the adopted child in ex- 
actly the same legal status as the 
natural child, the repealed matter was 
superfluous and added nothing to the 
relationship of the parties or their rights, 
duties and obligations thereunder. In 
1961, however, subsequent to the time 
that this case arose, the general as- 
sembly did amend the statute on descent 
and distribution spelling out in detail 
the succession of adopted children and 
adopted parents confirming what the 
court holds in this case as to the effect 


of the statute prior to the 1961 amend- 
ment. 


DISTRIBUTION — Child not Preter- 
mitted where Printed Will Form 
Used 


California—District Court of Appeal 

Estate of Sawyer, 193 A.C.A. 521 (June 29, 

1961). 

In making his will testator used a 
printed form entitled “Form for Married 
Man Having Child or Grandchild.” There 
was written in a recital that he was the 
father of a child, Dorothy. He left his 
entire estate to his mother. In this pro- 
ceeding brought by Dorothy to determine 
heirship, the Probate Court held Dorothy 
to be a pretermitted heir on the ground 


that the will did not show an intentional 
omission to provide for her. 


HELD: Reversed. The fact that Doro- 
thy was named in the will, and the prop- 
erty given to others, is sufficient to 
cause it to appear from the will that the 
omission of Dorothy was intentional 
within Probate Code Section 90. Extrin- 
sic evidence to the contrary is incompe- 
tent. As further evidencing the fact that 
the omission to provide for Dorothy was 
intentional, the Court refers to Note No. 
1 on the printed form, stating that chil- 
dren must be named as the law gives 
them an interest unless the will shows 
the testator had them in mind while 
making it. 


GiFts — Presumption of Gift to Sur- 
viving Joint Tenant Rebutted 


Minnesota—Supreme Court 
Brennan v. Carroll, decided August 18, 1961. 


The administrator of decedent’s estate 
brought suit to recover on the theory of 
a constructive trust, property alleged to 
have been given away by decedent while 
suffering from the cancer that eventual- 
ly caused his death. Decedent had his 
broker reissue certain shares of stock 
owned by him in defendant’s name. After 
reissue, the stock was held by the broker 
in a custodial account for defendant. De- 
cedent also deposited funds in a savings 
account which he opened in the joint 
names of himself and defendant. Subse- 
quently, decedent made deposits and 
withdrawals, but defendant made none. 
There was conflicting testimony as to 
when defendant obtained possession of 
the passbook and as to elements bearing 
on intent in making the transfers. The 
trial court gave judgment to plaintiff. 

HELD: Affirmed. There was sufficient 
evidence to support the trial court’s find- 
ing that there was neither sufficient de- 
livery of the stock under the Uniform 
Stock Transfer Act or otherwise, nor 
sufficient showing of donative intent. As 
to the joint savings account, there was 
sufficient delivery, but the presumption 
of an intent to give the right of survivor- 
ship was rebutted by the evidence. 


Joint TENANCY — Deposit does not 
Create Gift 


‘North Carolina—Supreme Court 
Smith v. Smith, 255 N.C. 152. 


Action was brought by wife to recover 
one-half of amount deposited in two sav- 
ings accounts in the name of the de- 
dendant husband or the plaintiff. One of 
the savings accounts was in a bank in 
the name of the husband or the wife. 
The other one was in a savings and loan 
association in the same form, but the 
parties had signed a card giving the 
other unlimited right to withdraw and 
directing payment of the entire amount 
to the survivor at death. All of the money 
in both accounts was derived solely from 
funds of the husband. 
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HELD: Nothing else appearing, money 
in the bank to the joint credit of hus- 
band and wife belongs one-half to the 
husband and one-half to the wife. But 
in the absence of evidence to the con- 
trary, the person making the deposit in 
the bank is deemed to be the owner of 
the funds. Such a deposit in the joint 
names of the husband and wife does not 
constitute a gift to the wife unless there 
was an intention to make a gift accom- 
panied by a delivery of and loss of 
dominion over the property. In this case 
all of the money deposited was money 
of the husband and there were no facts 
indicating a completed gift. Therefore, 
the defendant husband is the sole owner 
of the funds and the plaintiff cannot 
recover. 

The Court reaffirms its earlier de- 
cisions to the effect that joint ownership 
of an account with right of survivorship 
can be effected by a contract between a 
husband and his wife in conformity with 
the law which is now embodied in Sec- 
tion 41-2.1. 


PERPETUITIES — Remainder Vested 
at Death of Testator Subject to 
Opening Up for After-Born Issue 


North Carolina—Supreme Court 


Wachovia Bank and Trust Co. v. Taylor, 255 
NC.. 122. 


The testator gave his residuary estate 
“in trust” to the wife, “then in trust” 
to his two daughters, and upon their 
death their share is to be divided equally 
between their children when they reach 
the age of 25. The wife, daughters, and 
their issue survived him. The Superior 
Court held that the widow took a life 
estate, succeeded by a life estate to the 
two daughters, and that the remainder 
interest was void because of violation 
of the rule against perpetuities, vesting 
the remainder interest in the heirs at law 
at the time of death. 

HELD: Reversed. The property was 
given to the wife for life, at her death 
a one-half interest to each daughter for 
life, remainder vested in fee in the chil- 
dren of such daughter surviving the 
testator subject to opening to admit 
after-born children of the daughter. The 
words “in trust,” at most, create only a 
passive trust so that the legal title 
vested in the life tenants. The interests 
of the grandchildren vested in those liv- 
ing at the death of the testator, the pro- 
visions relating to division merely de- 
termining the time for partition and not 
the time for vesting. After-born children 
will be admitted in the class to share at 
the death of the mother. 


POWERS OF APPOINTMENT — Resid- 
uary Clause Exercised Power 
Where Appointive Property was 
not Otherwise Validly Appointed 
by Will 

New York—Appellate Division, First Dept. 


In re Morgan Guaranty Trust Co., 216 N.Y.S. 
2d 920. 
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In 1917, Dagmar Bauer, then a New 
York resident, established an irrevocable 
trust. She retained the income for her 
life, and a testamentary power of ap- 
pointment over the principal. If principal 
were not validly disposed of by her will, 
the remainder passed by the New York 
laws of intestacy. Dagmar died a resi- 
dent of London in 1956. Her will, execu- 
ted in London in 1954, provided that the 
income of the trust be paid to two nieces 
during their lives, and that on the death 
of the survivor, the fund continue in 
trust for charity. The residuary clause 
provided for a gift in trust for charity 
of Dagmar’s property including that over 
which she had a power of appointment 
“except the property otherwise disposed 
of by this my will.” 


HELD: The validity of the exercise 
of the power was to be determined by 
New York rather than English law. The 
settlor created a remainder rather than 
a reversionary interest and the permis- 
sible perpetuities period must be meas- 
ured from the creation of the trust, not 
from the death of the settlor. The at- 
tempted disposition was in violation of 
the then New York perpetuities rule be- 
cause three lives measured the duration 
of the trust — Dagmar’s life and the 
lives of both nieces. 

The residuary clause of a will encom- 
passes all appointive property not spe- 
cifically or validly disposed of by prior 
provisions of the will unless a contrary 
intent is clearly shown. The phrase “un- 
less otherwise disposed of by my will” 
should be read as “unless otherwise val- 
idly disposed of by my will.” The will’s 
primary object was to provide for char- 
ity and the residuary clause provided for 
the contingency of the inefficacy of the 
clause specifically exercising the power. 
The provisions of the trust for intestate 
succession upon failure to exercise the 
power do not show a contrary intent. 
Those provisions were to take effect only 
upon an absolute failure of appointment. 


REVOCATION — Deletions and Inter- 
lineations Ineffective — Will Ad- 
mitted as Originally Written 

Oregon—Supreme Court 

In the Matter of the Estate of Charles E. Min- 

singer, deceased; Minsinger et al. v. United 

States National Bank of Portland, et al., 364 P. 

2d 615. ; 

The testator died on August 23, 1959, 
leaving an estate of approximately 
$139,000. His original will was executed 
on January 11, 1951. On or about May 

27, 1957, the testator attempted, with a 

pen, to cancel certain provisions of the 

will by crisscrossing or drawing a line 
through the provision and interlining or 
writing on the margin, “Canceled May 

27/57 — Charles E. Minsinger.” He also 

made three additions by pen, with similar 

notations on the margin giving the date. 

However, none of the deletions or inter- 

lineations was witnessed in any. way. 





Under the statutes of Oregon, a will 
cannot be revoked or altered otherwig 
than by another written will or Writing 
of the testator, and such revocation 9 
alteration is required to be executed With 
the same formalities required by lay 
for the will itself. A will can be cancele 
by burning, tearing, obliteration oy de. 
struction with the proper intent on the 
part of the testator. 

The trial court held that there was 
neither a total or a partial revocation 
and admitted the original will to probate 
without giving effect to the deletions or 
interlineations. On appeal, the cop. 
testants waived the issue of total rey. 
cation and proceeded only on the que. 
tion of partial revocation. 


HELD: Affirmed. Under the statute 
which is similar to that in many othe 
states, a will cannot be partially cap. 
celed by deletion or interlineation except 
by the same formalities reauired in the 
execution of the original will. 

NOTE: This is a case of first impres- 
sion in Oregon. 


TAXATION — Estate & Inheritance — 
Widow’s Elective Share not Liable 
for Estate Tax 


Missouri—Supreme Court, Div. No. 1 
Hammond v. Wheeler, 347 S.W. 2d 884. 


Testator was survived by his widow 
but no children or other descendants, 
The widow renounced the will and elect. 
ed to take the share provided for her by 
the then (1954) applicable statute (Sec. 
469.090(2), RSMo 1949) which provided 
that she receive “one-half of the real 
and personal estate belonging to the 
husband at the time of his death, abso- 
lutely, subject to the payment of the 
husband’s debts.” The executors brought 
a declaratory judgment action to deter- 
mine (1) whether any part of the fei- 
eral estate tax on the estate should 
borne by the share taken by the widow 
under the statute, and (2) whether under 
a certain contract the widow had obli- 
gated herself to pay a part of the feder- 
al estate tax. The trial court answered 
both questions in the negative. The 
residuary legatees appealed. 


HELD: Affirmed. It would be inequit- 
able and unjust to require a survivilg 
spouse to pay a portion of the federdl 
estate tax on the deceased spouse's & 
tate solely by reason of the fact that she 
receives a statutory share of the estat 
which is not taxed and the receipt 
which share does not cause or contribute 
to cause any part of the tax. 

The cited statute did not control. The 
words “husband’s debts” were not It 
tended to include the federal estate t 
which was not an obligation of the 4 
cedent during his lifetime. Cases from 
other jurisdictions were distinguished ™ 
the basis of different terminology of th 
statutes there involved. 
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Missouri has no apportionment statute. 
Prior Misscuri decisions established no 
rule which would prevent the application 
of equitable principles in determining 
the ultimate burden of the federal estate 
tax. Equity requires the widow’s statu- 
tory share to be free of the tax. Most 
cases from other jurisdictions had reach- 
ed this result where no apportionment or 
other statute was determinative. 

The second question, interpretation of 
the contract, was also decided in favor 
of the widow. 


TERMINATION — Trust Partially Ter- 
minated for Failure of Purpose 


Pennsylvania—Supreme Court 
Ryan Estate, 404 Pa. 229. 


Testatrix died in 1949 and by her will 
she created a spendthrift trust for the 
benefit of her husband for life. After her 
death, the principal was to go one-half 
to her sister and one-half to a nephew 
by marriage and his children. The hus- 
band had been wealthy but lost his for- 
tune in 1934. He had no occupation and 
illness prevented him from doing any 
work. After his wife’s death, her sister 
supplemented the income from the trust. 
When the sister died, the husband filed 
a petition for the partial termination of 
the trust on the ground that the income 
was inadequate for his needs. At the 
time of the hearing, he was 85, and need- 
ed $4,400 a year against an income of 
about $2,500 a year. 

The lower court found that the trust 
had failed of its purpose in providing 
for the reasonable needs of the husband 
and that insufficiency of income had 
frustrated testatrix’s intention. Conse- 
quently, within the meaning of Section 2 
of the Estates Act of 1947, the original 
purpose cannot be carried out. The court 
ordered the payment of $100 a month 
plus medical, nursing and hospital ex- 
penses, The personal representative of 
the testatrix’s sister appealed. 


HELD: Affirmed on the opinion of 
the lower court. ; 


WILLS — Construction — Distribu- 
tion of Income and Principal — 
Rule against Perpetuities — Unex- 
ercised Power 


Maine—Supreme Judicial Court 


First Portland National Bank vy. Rodrique, 172 
A. 2d 107. 


J This was a Complaint instituted in the 
Superior Court asking for an interpre- 
‘ation and construction of a will and 
Was reported to the Supreme Judicial 
Court under the Maine Rules of Civil 
Procedure which became effective Decem- 
ber 1, 1959. It asked for instructions as 
‘0 the present distribution of income and 
inal distribution of assets. The first is- 
Sue decided was whether or not the 
question should be answered as no actual 
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litigation had arisen: The Court found 
that the distribution of the residue was 
so interwoven with the existing issue of 
distribution of income which had or 
would accumulate and that the fiduciary 
was faced with an immediate problem 
requiring immediate answers, and ac- 
cordingly that an answer should be 
given. 

The trust under the second paragraph 
in the will provided that the remainder 
interests should come into effect on the 
happening of two alternative conditions: 
(1) death of the widow if the trust had 
been in effect 25 years (or if certain 
stock should have been sold) or (2) if 
not, then upon a later event either when 
25 years should have elapsed or the 
stock should have been sold. 

The widow survived the date of the 
void limitation and the trust terminated 
and all interest vested not later than 
her death. The Court stated that the 
second contingency would violate the rule 
against perpetuities but adopted for the 
first time the Massachusetts rule 
(Springfield Safe Deposit and Trust Co. 
v. Ireland, 268 Mass. 62.) that the trust 
was valid under the rule against per- 
petuities because it was the valid alter- 
native contingency which had eventuated. 

The Court went on to instruct the 
bank as trustee as to the proportional 
distribution of income and principal of 
the trust under the second paragraph of 
the will, the donee of the power to dis- 
tribute having died prior to the termina- 
tion of the trust without exercising the 
power. Upon default of exercise of the 
power the Court would exercise the 
power and it decided that the income 
should be distributed in five parts and 
that upon termination of the trust the 
residue should also be divided into five 
parts. 


WILLs — Construction — Reference 
to Children of Stated Couple Ex- 
cludes Child of Different Marriage 


Texas—Court of Civil Appeals 
Thomson v. Philips, 347 S.W. 2d 832. 


Testatrix devised real estate in trust: 
“For the care, maintenance, and educa- 
tion of my beloved grandchildren, being 


the children of my son, Robert H. Thom- 
son, and his wife, Lois Eunice Thomson.” 
Plaintiff, a child of Robert H. Thomson 
by a different marriage, claimed a share 
of the trust estate. Her claim was de- 
nied by the trial court. 

HELD: Affirmed. The definition of 
grandchildren as the children of testa- 
trix’s son and a named wife excludes 
plaintiff from a share in the trust estate. 


WILLs — Contractual — Husband’s 
Agreement to make Bequest to 
Wife in Consideration of Her 
Waiver of Rights against His Es- 
tate Discharged upon Prior Death 
of Wife 

















“If you don’t mind- this meeting 
is just for board members!” 





Washington—Supreme Court 
Patterson v. Bixby, 158 Wash. Dec. 461. 


On February 9, 1954, Frank Bixby 
made a codicil giving his wife the right 
to occupy the family home for one year 
after his death, and bequeathing her 
$20,000, provided she made no contest of 
his will and codicil or any claim of com- 
munity interest in his property. On the 
same day, Bixby and his wife entered 
into a written agreement that he would 
not change the codicil and that she 
“agrees to waive” any other claims by 
way of family allowance, homestead al- 
lowance, or other claims as creditor or 
otherwise against his estate. 

At the time of the agreement, Frank 
Bixby was 80 years old and in poor 
health. His wife was 50 and apparently 
in good health. Each had children by 
previous marriages. Mrs. Bixby died in 
September 1956. Frank Bixby died in 
January 1959. The plaintiff, as executrix 
of Mrs. Bixby’s estate, filed a claim 
against Mr. Bixby’s estate based on the 
agreement of February 9, 1954 and, upon 
rejection of the claim, brought this ac- 
tion for specific performance. The Trial 
Court entered judgment for defendant. 

HELD: Affirmed. Mrs. Bixby’s agree- 
ment was to refrain from making certain 
claims after Frank Bixby’s death. Frank 
Bixby’s duty to perform was conditioned 
on her surviving him. The right to claim 
a family allowance and to claim a home- 
stead were personal to Mrs. Bixby, and 
could not be exercised by her personal 
representatives or heirs. Since these 
claims could be made or presented, or 
forborne from being made or presented, 
only after his death, her survival must 
have been intended as a necessary condi- 
tion to his duty to perform. Perform- 
ance by Mrs. Bixby of her part of the 
bargain was contemplated to be after 
his death. Upon her predecease substan- 
tial performance by her became impos- 
sible, therefore he became discharged 
from the duty of performing his prom- 
ise. When Mrs. Bixby failed to survive 
her husband the substantive purpose of 
the parties was thwarted by her inability 
to perform substantially, and his obliga- 
tion to perform was discharged. 
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WILLS — Probate — Examination of 
Adverse Parties before Trial of 
Will Contest 


Wisconsin—Supreme Court 


Estate of Schmidt, 13 Wis. 2d 538. 


Under the terms of the trust created 
by the testatrix’s will, at her son’s death, 
one-half of the proceeds was to be paid 
“to my son’s trust estate, which is willed 
to charities, including those of my choos- 
ing.” The son’s 1943 will named certain 
charities while his 1946 will, which was 
signed one day after the testatrix’s will 
was signed, named other charities. 

Following the testatrix’s death, the 
son executed a new will in which he 
named his wife and daughter as the 
beneficiaries of the trust. He did not 
name any charities in the new will. In 
construing the testatrix’s will, the trial 
court declared that she had incorporated, 
by reference, the charities named in the 
1946 will. 


HELD: Affirmed. It is the duty of the 
court to carry out the intent of the 
testatrix that her property go to charity. 
As the son’s 1946 will was not only 
signed one day after the testatrix’s will 
but was also drafted by the same attor- 
ney, it is clear that the charities named 
in the 1946 will, and not in the 1943 
will, were the intended beneficiaries. A 
will may incorporate, by reference, a 
document which is not in its final form. 

If a person knows that a testator, in 
giving him a devise or bequest, intends 
it to be for the benefit of another, and 
either expressly provides or by his ac- 
tion at the time implies that he will 
carry out the testator’s intention, and 
the property is left to him in good faith 
on the part of the testator that such 
promise will be kept, he will be held 
to be a trustee of the property. 


WILLs — Probate — Revoked Will 
Incorporated by Reference 


Wisconsin—Supreme Court 


Estate of Brandenburg, 13 Wis. 2d 217, 108 


N.W. 2d 374. 


The appellee had filed a petition for 
the probate of a will in which he was 
named executor. The petition listed the 
appellant as an interested party. The 
appellant filed objections to the admis- 
sion of the will and sought to conduct 
an adverse examination of the appellee. 
The trial court suppressed the adverse 
examination on the grounds that the 
parties were not adverse within the terms 
of Section 326.12, Wisconsin Statutes. 

HELD: Reversed. The Supreme Court 
has previously upheld the right of an 
interested person objecting to the ad- 
mission of a will to adversely examine 
the petitioner at trial on the grounds 
that they were adverse parties. It fol- 
lows that persons who are adverse at 
trial are also adverse before trial. 


992 











e INDEX TO ADVERTISERS . 


BANKS & TRUST COMPANIES 


Birmingham ALABAMA 

Di ee 926 
Bice ARIZONA 

First National Bank of Arizona ........................ 927 
TENG UMACAGE, TOMI usc nnc nnn cccivosasccsccccencccocccnad 876 
Los Angeles CALIFORNIA 

Citizens National Bank ..........:.....-...-.-.....csesecsc0d 866 
Security First National Bank .................00000........ 890 
‘aitle Insurance & Trust Co. .........................-.- 941 
ai ie ie EC a UI He. 953 
San Diego 

First National Trust & Savings Bank ................ 936 
San Francisco 

Bank of America NITGQGBA ................................<4 857 
iii COLORADO 

Denver United States National Bank ................ 905 
Hartford CONNECTICUT 

Hartford National Bank & Trust Co. .............. 939 
New Haven 

Second MWational Batik ....<..2:c:-.::-.0...<<ccscesceneced 911 
Union & New Haven Trust Co. ............000......... 952 
Stamford 


Pence County Trust Co. «..c........-6-6..c0.c0000000-2 61 
National Bank & Trust Co. of Fairfield County..921 
Wilmington DELAWARE 


EI oo cpecncannnadncascncunanmancasscctes 
Delaware Trust Co. 
Wilmington Trust Co. 


DISTRICT OF COLUMBIA 








Charlotte NORTH CAROLINA 
North Carolina National Bank 





Settee eee nce eeecescceeees 882 

Cincinnati OHIO 

ee ere eee A 924 

Cleveland 

Cleveland “Trust Go. .....c0cccccccnsecesccsec.. 

National City Bank .......................... 
PENNSYLVANIA 

Philadelphia 

Girard Trust Corn Exchange Bank . veces. 881 

Provident Tradesmens Bank & Trust. ~~ 3 959 

Reading 

Berks Title Insurance Co. .............00..:..0cccccc..1 925 

Providence RHODE ISLAND 

Industrial National Bank .....-.....00000000000o., 910 

Rhode Island Hospital Trust Co. 200000000. 930 

Memphis TENNESSEE 

TIPO RRMA RIND aoc ansndcnenncoacncncsinsnstsscensiscl 945 

Union Planters National Bank ........0000000. 928 

Fort Worth TEXAS 

eee 944 i 

Houston 

Houston Bank & Trust Co. ........00000000.00... 865 

Lynchburg VIRGINIA 

First National Trust & Savings Bank ................ 955 

—" WASHINGTON 


National Bank of Commerce 
Seattle-First National Bank 











Washington Charleston WEST VIRGINIA 
American Security & Trust Co. ........................ 912 menewne Valley Menke ................:5.-..-...isecsssssccol 852 ' 
Miami Beach FLORIDA Milwaukee WISCONSIN 
Miami Beach First National Bank .................... 937 ee a be 935 
Atlanta GEORGIA Hamilton BERMUDA 
erg = & Southern National Bank .................. peed Bank of N. T. Butterfield & Son Ltd. ............ 893 
RIG MUNIN IN oon ccs sca ncnccneseccnencacdassencsaceed i 
T. CANADA . 
Chi ILLINOIS oronto w 
hicago r Ciipmcmtibar: Diwat MOG e. cicoscicccs- ec ssinccscscctedeeced 933 = 
American National Bank & Trust Co. .............. 917 Gtatamel rete, ccc 951 
Harris Trust & Savings Bank ............................ 850 
on MARYLAND OTHER SERVICES 
Seltenore Mational Bask ....................-2502.00c0---000 914 Appraisers & Buyers 
Equitable Trust Co. Parke-Bernet Galleries, Inc. ................-...--.0-+- 902 
siaiaineaaaaanas x0 Appraisers & Buyers—Coins 
Boston MASSACHUSETTS BRI bo ssaacecansos eh ANI: eM Es. 913 
Boston Safe Deposit & Trust Co. .................... 903 orporation Financial Notices 
National Shawmut Bank ................................<.- 960 Cc a > eS i 
State Street Bank & Trust Co. .......................... 899 Citice Sercice Oil Co. enna i 
. Columbia Gas System, Inc. ..................:<..< 
Detroit MICHIGAN Consolidated Natural Gas Co. ..............-.-----+- i 
Reetcom awk: G Teemt Go. xc. .nsic0icisccoi....05i002.c..2 868 Federal Paper Board Goi. ee i 
Gamtearttemmet Co. on... -.n2.....cn0cc-cccncsessscees 
Minneapolis MINNESOTA Pacific Gas & Electric Co. «2... 
PUR NRE II aaa ices ca scccsnscnenesitonacnnccved 932 a Sox a Co. .......- 
outhern California Eeeer SSO, ....2...200<0- i 
Jackson MISSISSIPPI Standard Oil Co. (Indiana) .............- i 
Deposit Guaranty Bank & Trust Co. -................. 931 Utah Power & Light Co. -.......-.-.-.-----~ 
Fine Art Auctioneers , 
St. Louis MISSOURI Sotheby’s of London Inc. ........--.----------+-923 
a, 2 ne 920 : 
me, Cae Wom “Trust Coe nn... 0.0... icceseccnscccccees 867 Foundations k 900 
NEVADA Braille Institute of America, Inc. .......----------~ 
Reno Heir Tracers 
First National Bank of Nevada ........................ 873 Altshuler Genealogical Service .. cereceeneen AM 
4 Tracers Company of America .........--.--------~ 
Hackensack NEW JERSEY Help & Positi Wanted 985 
Peoples Trust Company of Bergen County ........ 950 elp os1uions rae aera acc 
Morristown Hotels ; ; 904 
Trust Company of Morris County .................. 956 , King & Prince Hotel ..............---------------™ 
Newark . nsurance 875 
Pigeaes Wnhion Trust Go... ..........:.---<<2-...:--..-0.<.02 859 Aetna Life oo aaicnnnun ne sae ta teenn erage) 
National Newark & Essex Banking Co. .......... 929 Se i hae 4th Cover ] 
a PR RI Seca remnscntnenncresnnennnnne _ Manufacturers Life Insurance Co. ......---- 87 
rinceton ] ( 
: nvestment 
Princeton a ek a, 949 cose sc A a ec 
Summit Financial Federation, ] 
UN NNN oo caso a Sst secede scncuncansccocorse 896 Glore, Forgan & Co. — 
4 Government Development Ban 
New York NEW YORK for Puerto Rico  ............cce.....2220.----sacceces=0* po ¢ 
Brown Brothers Harriman & Co. ...................- 892 Kidder, Peabody & Co. .........-....-:ce--s-ee0t000" 976 ‘ 
Chase Manhattan Bank ............................ 2nd Cover Carl M. Loeb, Rhoades & Co. ...--------- 975 ‘ 
Chemical Bank New York Trust Co. ................ 885 ee i ar ae 6a 
First Matwnel City Bak ..............-.............---24 855 R. W. Pressprich & Co. .........---------:--"" 062, 973 
Nc oes coca no caahinacerenccksiacinend 877 M. A. Schapiro & Co., Inc. ...-.....-------- 076 
Manufacturers Hanover Trust Co. .................... 849 Stein Roe & Farnham ..........--------------00" 963 
Morgen Guaranty Trust Co. ............................ 878 Studley, Shupert Appraisals, Inc. .....-------------", 972 
Tri-Continental Corp. ...........-.-------<-::00"" 
Syracuse : 
Marine Midland Trust Co. Publishers 863 
We I, UY TRI ainsi sic ccnccnssnectosnnsesoccesed 907 Bbtthe, Pernt Be Ges. on. cnacc.c5cc0+--5252-.<ocesenenrrert 
ee ‘ 
al 








Trusts AND ESTATES 








I 


...882 


--.924 


.-.919 
...908 


...881 
...959 
925 


...910 
...930 


945 
928 


944 


...865 


955 


--.942 
--.909 


-..852 


»-.935 


893 


--.933 
-..951 


901 
947 








‘ Ed 
SUSEES SS 0. Oe 


Originated by Cities Service, this 24,000-pound capacity truck speeds delivery of grease to industrial plants 





Cities Service on the move 


Faster ... faster... faster! That must be the pace 
of American industry if it is to meet the chal- 
lenge of the years ahead . . . but it will not be 
enough to do things at greater speed. They must 
also be done better than ever before. 


Old blueprints will not serve. Cities Service 
has drawn new ones. They call for improved 
methods...new facilities where needed. ..inten- 
sified research .. . and the redeployment of man- 


power into streamlined organizational effort. 


The impact of this drive for progress is being 
felt every day on a hundred fronts. In every area 
of its far-flung enterprise... from producing field 
right on through to your near-by service station 
... Cities Service is on the move! 


“Keep your eyes on Cities Service" 
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His call to your client can save you time 


He is the Connecticut General man. And many attor- 
neys find his special skills add new dimensions to client 
service. They find his exclusive ‘Asset Analysis” ap- 
proach a valuable aid in the sound financial planning 
of any client’s future. The CG man does a thorough 
job of digging up the facts. Then he compiles his notes, 
listing assets, liabilities, and plans along with the cli- 
ent’s hopes and ambitions. When all the facts are in, 


he makes his suggestions. Factors that might cause . 


Life / Accident / Health / Group Insurance / Pension Plans 


unnecessary estate shrinkage are carefully singled out 
for the counsel of you, the attorney. Insurance needs 
are viewed in the totality of your client’s objectives, 
not as a single unit. 

Now is a good time to get acquainted with your local 
CG man. We think you will find his service valuable. 
We think you’ll find that he can be a most important 
ally...an ally who, by helping your clients, helps you. 
Connecticut General Life Insurance Company, Hartford. 


CONNECTICUT GENERAL qa 








